WHATCOM COUNTY
Planning & Development Services
5280 Northwest Drive
Bellingham, WA 98226-9097
360-676-6907, TTY 800-833-6384
360-738-2525 Fax

Mark Personius, AICP
Director

April 29, 2021
WHATCOM COUNTY PLANNING AND DEVELOPMENT SERVICES
STAFF RECOMMENDATION
The application of:
APL2020-00005 and APL2020-00007
Lummi Nation
FINDINGS AND ANALYSIS
Appeal of SHR2017-00007 and SEP2017-00051

I. SUMMARY OF APPEAL AND RECOMMENDATIONS
Appeal: The appellant, Lummi Nation is appealing both the issuance of State Environmental
Policy Act (SEPA) threshold determination of mitigated determination non-significance (MDNS)
with a file number of SEP2017-00051 and the issuance of the shoreline exemption permit that
was given permit number SHR2017-00007.
Recommendation: Uphold the County’s mitigation determination of non-significance and
issuance of shoreline letter of exemption SHR2017-00007.
II. PRELIMINARY INFORMATION
A. BACKGROUND INFORMATION
Appellant/Agent:

Lummi Nation
2665 Kwina Road
Bellingham WA, 98226

Applicant/Property Owner:

Vic Unick, Ocean Properties, LCC
6078 Neevel Road
Ferndale, WA 98225

Property Location/Address:

None

Assessor’s Parcel Numbers (APN):

380117535540 & 380117492411

Zoning: N/A
Shoreline Designation:

Shoreline Residential & Aquatic

B. PROCEDURAL INFORMATION
Authorizing Ordinances:

WCC 16.16.240
WCC 16.16.280

Hearing Examiner
Appeals

Applicable Whatcom County Codes: Title 23 WCC

Shoreline Master Program

III. FINDINGS
On November 14, 2016, Whatcom County Planning & Development Services (PDS) held a preapplication conference (PRE2016-00054) with the applicants, Sandy Point Dredge Committee, to
discuss the permit pathway to authorize dredging at the mouth of Sandy Point Canal. At the time
of the conference, the applicant indicated that there was no prior permit authorization that
established bottom dredge contours, as is required by WCC 23.90.120.C.9, in order for a dredge
project to be authorized as maintenance dredging under a shoreline statement of exemption.
On April 10, 2017, Whatcom County received an application for a shoreline substantial
development, a shoreline conditional use permit, and a SEPA checklist to complete a dredge
project in Sandy Point, Washington a community of Whatcom County to provide access by
commercial and pleasure craft which are water dependent uses under the State of Washington
Shoreline Management Act.
On April 24, 2017, Whatcom County determined the application met the requirements for a
complete application.
On May 12, 2017, Whatcom County processed the Notice of Application with public comments
due by June 12, 2017.
Whatcom County sent the 1st Notice of Additional Requirements (NOAR) (Attachment A) to the
applicant on August 29, 2017. The County requested further analysis of the potential impacts to
the marine habitat, the potential effects of the dredge project on geomorphic process, such as
erosion and deposition, a mitigation plan for adverse impacts from the proposal, a copy of the US
Army Corps of Engineers permit, provide an alternatives analysis, provide a narrative on dredge
spoil disposal, and discuss a viable barge based method to complete the dredge activities.
On December 22, 2017, the applicant submitted a response to the 1st NOAR. On March 2, 2018
Whatcom issued the 2nd NOAR( Attachment B) requesting further discussion on eelgrass
transects, eelgrass transplanting protocol, a critical area assessment report meeting all the
requirements of 16.16.260(D), provide a sieve analysis of sediment, a forage fish survey and a
discussion of potential impacts to forage fish, provide a detailed analysis of specific site and down
drift impacts resulting from the proposed alteration to coastal sediment transport, an alternative
analysis and a professionally engineered beach nourishment plan.
On June 5, 2018, the applicant submitted a response to the 2nd NOAR. The Applicant’s Agent,
Consultants and Whatcom County held a meeting on July 20, 2018, to discuss the Applicant’s
response to the 2nd NOAR. Topics of discussion included additional information needed for
review of the projects’ habitat assessment and coastal processes evaluation.
On July 27, 2018, Whatcom County provided to the Applicant’s Agent an email summarizing
the meeting and requested additional information; this email is the 3rd NOAR (Attachment C).
On October 29, 2018, the Applicant’s consultant submitted a response to the 3rd NOAR. On
December 18, 2018, the applicant’s biologist submitted the biological evaluation provided to the
US Army Corps for federal permitting.

On March 18, 2019, a hearing for the substantial development permit and shoreline conditional
use permit was tentatively scheduled for May 15, 2019.
On April 24, 2019, Whatcom County was informed, via an email from Randel Perry (Attachment
D), that the US Army Corps of Engineers had initiated ESA-Section 7 informal consultation with
National Marine Fisheries Service (NMFS) and US Fish and Wildlife Service.
The May 15, 2019 hearing was cancelled to allow agencies adequate time to complete their ESA
determination. Whatcom County PDS determined the federal agencies recommendations were
required to meet WCC 16.16.700, Habitat Conservation Areas.
On March 13, 2020, NMFS issued their ESA determination. Scheduling a hearing was discussed
with the Hearing Examiner office for April 2020. Confirmation of a hearing date was placed on
hold as a result of the Washington State Governor’s directive to close down government offices
and Washington‘s court system to suspend legal proceedings due to the COVID-19 pandemic.
On July 16, 2020 Whatcom County issued a 4th NOAR (Attachment E) discussing new information
provided by the Department of Ecology. On May 27, 2020, the Department of Ecology forwarded
a memorandum to the US Army Corps of Engineers prepared by Coastal Geologic Services on
behalf of the Lummi Nation, along with a comment letter from the Lummi Nation, to Whatcom
County Planning and Development Services (Attachment F). This information appeared to
challenge some of the observations conveyed in reports submitted in support of the Sandy Point
Dredge Project application. As a result, Whatcom County Planning & Development Services
provided the applicant the opportunity to respond to the assertions made in the documents.
Applicant’s agent requested the County review draft(s) then provide comments on future
revisions in lieu of additional letter format NOARs.
On September 24, 2020, the applicant submitted a letter (Attachment G) via email from the US
Army Corps of Engineers providing the determination of the retroactive permitting of the original
dredge action under CFR 33 Section 303.3. Whatcom County now determined the applicant met
the minimum standards to establish an existing authorization for establishing the original
navigation channel combined with the 1984 EIS prepared by the same authorizing Agency stating
the original dredge depth to be 12 feet—meaning the proposed dredge action is a maintenance
activity of an existing navigation channel. This maintenance activity is exempt from the
substantial development process and no longer required a conditional use permit (and associated
public hearing) per WCC 23.90.120.C.9 and RCW 90.58.030.
On September 30, 2020, the applicant’s consultant submitted the information requested in the
4th NOAR.
Whatcom County issued the SEPA Threshold Determination on November 13, 2020.
On November 23, 2020 Whatcom County received the appeal application and narrative for
SEP2017-00051 (Attachment H)
Whatcom County issued the shoreline statement of exemption on November 24, 2020.
Whatcom County received the appeal application and narrative for SHR2017-00007 (Attachment

I) on December 11, 2020.
IV. ANALYSIS
A.

SEPA Threshold Determination Appeal

The Lummi Nation SEPA appeal (APL2020-00005) provides 5 positions to support the appellants’
argument that even with the proposed mitigation, significant adverse environmental impacts are
likely to result from this project and an EIS must be prepared.
1.
The proposed dredge will likely take place on Tidelands Owned by the United States and
held in trust for the exclusive benefit of the Lummi Nation.
Discussion:
The applicant provided documentation of ownership at the time of application review. It is the
understanding of Whatcom County from documentation submitted by the applicant the Bureau
of Land Management established the boundary of the trust land. Whatcom County does not have
the authority to establish such boundary. Whatcom County is unaware of any appeal of the
federal government’s boundary determination. A licensed surveyor in the state of Washington
submitted the survey; Whatcom County does not require third party review of surveys with a
valid Professional Surveyor stamp. Whatcom County relies on the State’s process to approve
licenses, license renewals, and hear grievances on particular surveyors (RCW 18.43.110 and RCW
18.43.105) to ensure that license professionals continue to meet the State’s standards of survey.
2.
The proposed dredging, even if it occurs off tribal tidelands appears calculated to harm
tribal tidelands.
Discussion
The appellant acknowledges the change in the original dredge prism that was a result of an
alternatives analysis to reduce the area of the disturbance for the dredge proposal (Page 3 of
SEPA appeal narrative, 11/3/2020). SEPA and the Shoreline Master Program are State regulatory
tools used in environmental review of proposals waterward of the ordinary high-water mark. In
determining if a proposed project would result in a substantial adverse impact, SEPA procedures
state the responsible official must:
…consider mitigation measures which an agency or the applicant will implement as part of
the proposal, including any mitigation measures required by development regulations,
comprehensive plans, or other existing environmental rules or laws., WAC 197-11-330(c).
The Shoreline Master Program must meet a greater environmental protection standard of no net
loss to ecological functions, than the level of significance in SEPA. Ecological function includes the
ecosystem-wide processes that sustain them, such as littoral drift. In determining the MDNS
Whatcom County considered the requirement in WCC 23.90.030 (B)(1)&(2) for a mitigation plan
which demonstrates no net loss of ecological function and concluded this required mitigation
plan would reduce the adverse impacts from the dredge proposal below the threshold
determination of significance.
The mitigation requirements under the local shoreline master program addresses impact from
the proposed development. The interruption of the littoral drift cell caused by the original action

of creating the canal system and entrance channel has potentially caused annual increased
adverse impacts over the initial impact from the original action. The local master program does
not address this potential annual increased impact, which is different from a permanent one-time
impact such as occupying beach habitat. Under SEPA (WCC 16.08.160) substantive authority
Whatcom County required a bypass operation to address this latent ongoing annual impact
positionally adversely affecting down drift properties.
3.
The proposed dredging will harm the Lummi Nation’s interest in the neighboring Tribal
Tidelands.
Discussion
Please see response 2.
4.

A MDNS is inappropriate where the project will impact trust resources.

Discussion
Whatcom County concurs with appellant that potential impacts from the proposed maintenance
dredge shall be addressed in accordance with both SEPA’s level of significance (WAC 197-11330(3)(e) and Whatcom County Code; WCC 16.16.260 states any proposed development that
cannot adequately mitigate critical area impacts as determined by the technical administrator
shall be denied. Whatcom County was proactive in ensuring potential environmental impacts
were fully mitigated. Upon receiving correspondence from US Army Corps of Engineers, indicating
initiation of ESA consultation with National Marine Fisheries (NMFS) and US Fish and Wildlife
Service (USWFS) the hearing on the proposed dredge permits had been rescheduled in
anticipation of the conclusion of the ESA consultation. The mitigating conditions in the NMFS
determination are incorporated into the conditions of approval for the maintenance dredge
permit.
In May 2020, upon receiving the Lummi Nation memorandum addressed to the US Army Corps,
from the Department of Ecology, discussing the Lummi Nation’s concerns over the dredge
proposal, Whatcom County provided a 4th NOAR to the Applicant and their Agent requesting
additional information to address the Lummi Nations letter with the findings in the attached CGS
report. Whatcom County worked with the applicants for the remainder of the summer and early
falls to ensure a satisfactory response. Based upon the information provided from the applicants
consultant, Whatcom County has determined a long-term monitoring plan with adaptive
management strategies, would mitigate to a level of no net loss for any future impacts. The
adaptive management strategies are provided should the required monitoring demonstrate a
change in the biological or geomorphic baseline beyond seasonal variations. Monitoring is an
accepted form of mitigation SEPA (WAC 197-11-660).
5.
No federal, tribal, state, or county permits were ever issued for the original excavation
of the canal system and associated entrance channel.
Discussion
Whatcom County received via email from Ron Jepson a letter from the US Army Corps of
Engineers stating the creation of the dredge is retroactively authorized under CFR 33 Section
330.3. The original project action occurred prior to the State’s Shoreline Management Act and
prior to Whatcom County’s Interim Zoning ordinance. Further, Whatcom County would not have

regulated the gravel mining operation existing prior to the creation of the canal. At the time of
the original action to create the canal system and entrance channel Whatcom County only issued
permits for constructing buildings; the Agency with jurisdiction to issue permits at the time of the
original action would be the US Army Corps of Engineers.
B.
1.

Shoreline Letter of Exemption Appeal
The original dredging was never established and documented in a prior shoreline permit
or authorization.

Discussion
Whatcom County is relying on the determination by the US Army Corps of Engineers, a branch of
the US Government to consider the retroactive permit approval valid. The 1984 EIS prepared by
the US Army Corps of Engineers provides the original depth of the dredge action to be 12 feet.
The request for this maintenance dredge is 5 feet at the entrance to match the tidal flat offshore.
The proposal met both criteria of an existing permitted use prior to the SMA or Whatcom County
Zoning and the applicant provided a document with an established depth eliminating the need
for a conditional use permit. The reestablishment of a navigation channel is a shoreline
exemption. The criteria of the maintenance dredge is in the local shoreline master program,
however the State’s legislation adopted this criteria in RCW 90.58.030(30(e).
2.

The proposed dredge will cause substantial adverse impacts to shoreline resources.

Discussion
The potential environmental impact is not a criterion for determination of a substantial
development permit. The State adopted those actions within the shoreline jurisdiction which are
exempt from the substantial development process in RCW 90.58.030(3)(e). These exemptions
from the substantial development process are not exemptions from meeting all the requirements
of the local shoreline master program, including mitigation to a level of no net loss WCC
23.60.005 and WAC 173-27-040(1)(b). The monitoring plan for both biological and
geomorphological processes will empirically determine the impact from the maintenance dredge
activity. The monitoring plan also includes required adaptive management strategies to address
adverse impact when documented through the monitoring. In addition, if access to the area of
potential impact is denied the report contains both in-situ and remote sensing monitoring
methodologies
3.

The proposed dredging operations will not return the area to a comparable state and
will not be completed with a reasonable amount of time.

Discussion
The 1984 EIS prepared by the US Army Corps of Engineers provides the original depth of the
dredge action to be 12 feet. The exemption for normal maintenance and repair of existing
structures or developments has three categories, maintenance, repair, and replacement.
Maintenance and repair are mutually exclusive, and replacement, as defined by the State, is a
repair when the common method of repair is full replacement of the structure or development.
Normal maintenance, as defined by the State includes those usual acts to prevent decline, lapse,

or cessation of from a lawfully established condition. The criterion of reasonable amount of time
is for a repair or replacement and not maintenance. Dredging of existing navigation channels and
basing considered a maintenance activity by the State (WAC 173-26-231(3)(iii)(f))
The proposed action is maintenance to prevent cessation of a lawfully established condition. The
US Army Corps of Engineers has determined the original action to be valid, Whatcom County
does not have the authority to reverse this determination from another agency. The 1986 EIS
stated the original dredge depth was 12 feet. This determination of original dredge depth is from
the permit agency with jurisdiction over the original action.
4.

The By-pass operation condition while absolutely necessary, is wholly illusionary

Discussion
Whatcom County included the by-pass operation as a mitigation condition of SEPA to address the
potential continued impacts to littoral drift. The Shoreline Master Program rules are unclear if
potential annual increase of impacts created by the original action must be addressed in the
mitigation plan. In the 1984 EIS for a different proposed action to provide in-water structures and
shoreline stabilization to maintain the entrance channel, the Lummi Nation requested a by-pass
operation to address disruption in the littoral drift from the original action of establishing the
canal system and entrance channel. Whatcom County concurs with the appellant that success of
the by-operation is dependent on the adjacent ownership of tidelands and uplands. Under SEPA
the mitigating conditions must be reasonable and capable of being accomplished (WAC 197-11660(1)(c)), a by-pass operation is a standard mitigation tool for projects which disrupt natural
sediment transport processes. The second test “capable of being accomplished” is dependent on
cooperation with the adjacent landowner. The MDNS condition requires the applicant to seek
authorization from the adjacent owners to place the by-pass material in order to gain legal
access; to remedy the impact on the adjacent owners from the loss of sediment from the littoral
drift cell.
Attachments
A – 1st NOAR August 29, 2017
B – 2nd NOAR March 02, 2018
C – 3rd NOAR July 27, 2018
D – ACOE Email ESA Consultation April 24, 2019
E – 4th NOAR July 16, 2020
F – Ecology email with Lummi Letter and attached CGS report May 27, 2020
G – ACOE Letter Retroactive permitting September 24, 2020
H – Lummi Appeal Narrative SEP2017-00051
I – Lummi Appeal Narrative SHR2017-00007
Report prepared by:

Ryan Ericson
Whatcom County Planning and Development Services

Attachment A
WHATCOM COUNTY
Planning & Development Services
5280 Northwest Drive
Bellingham, WA 98226-9097
360-778-5900, TTY 800-833-6384
360-778-5901 Fax

J.E. “Sam” Ryan
Director

Shoreline Substantial Development Permit
Notice of Additional Requirements (NOAR)
TO:

Vic Unick
c/o Chris Fairbanks

FROM:

Andrew Hicks - Shoreline Administrator

DATE:

August 29, 2017

SUBJECT:

SHR2017-00007
Address: 4084 Sucia Dr / APN: 380117535540

Staff has reviewed the information you submitted with the shoreline permit referenced
above and has determined that additional information is required prior to approval and
prior to submittal of a building permit application.
Please submit a copy of this letter and all of the required information listed below to
Planning and Development Services (PDS) in one complete package within 180 days of this
notice or your Shoreline Exemption application will expire. Once received by PDS, the
information package will be re-reviewed in the order in which it was received.
Wetlands and HCA (WCC 16.16) – Erin Page - EPage@co.whatcom.wa.us
More information required for review:
Yes
No
Comments:
The above shoreline application has been routed to Erin Page for review with WCC
16.16.100 – Purpose and Intent, WCC 16.16.200 – Administrative Provisions, WCC
16.16.600 – Wetlands, and WCC 16.16.700 – Habitat Conservation Areas.
The following regulated critical areas are documented as potentially occurring in the vicinity
and may be affected as a result of this proposal:
•
•
•
•
•

Shoreline Habitat Conservation Areas (WCC 16.16.740(C))
Frequently Flooded Areas (WCC 16.16.410)
Several ESA and PHS listed species
Deep water habitats - Marine intertidal unconsolidated shore and subtidal
unconsolidated bottom
Wetlands (WCC 16.16.600) – Estuarine intertidal emergent wetland and
unconsolidated shore

Under the above permit applications, the following documents were reviewed by Wetlands
and Habitat Conservation Areas staff after submittal on 4/10/2017:

Natural Resource Assessment Notice of Additional Requirements (NOAR)
PL4-88-001-C
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1. Drawings titled Sandy Point New Channel. Sheets 1-6. Dated July 26, 2016.
2. Project Narrative, authored by Chris Fairbanks, dated 1/17/2017
3. Sandy Point Harbor Entrance Maintenance Dredging Biological Assessment, cover
dated July 30, 2016, authored by Chris Fairbanks
Staff has the following comments regarding the Project Narrative:
-

A fueling station, staging and storage areas are described, but the location is not
shown on the submitted site plan
Impacts or size of storage of dredge material is not discussed
Impacts of driftwood removal and storage is not addressed
No scientifically adopted or peer reviewed protocol for eel grass transplantation is
discussed
No measures for impacts to forage fish is discussed

Section 11.0 of the Biological Assessment states, “The project will not substantially alter the
existing environmental conditions or biological communities, will not alter substrate, and will
not impact water quality”. Critical areas staff do not think that this statement can be
justified without baseline surveys of existing conditions of the current environment within
the dredge area and surrounding vicinity. This baseline assessment should be conducted
using best available survey techniques, including an adequate survey of inhabitants in the
project vicinity, such as surf smelt and pacific herring areas, dungeness crab, aquatic macro
and micro-invertebrates, as well as important terrestrial species, such as waterfowl and the
streaked horn lark. These assessments shall be conducted by a biologist that has submitted
and had qualifications approved by Whatcom County admin for the species or habitat in
question.
The following is required for further review:
1. Pursuant to WCC 16.16.750, the following studies and surveys are requested to be
performed by a biologist or specialist that meets our regulatory definition for each
habitat or associated species:
o Eel grass delineation that follows the WDFW Eelgrass/Macroalgae
Habitat Interim Survey Guidelines
(http://wdfw.wa.gov/publications/00714/wdfw00714.pdf)
o Eel grass transplantation protocol
o Forage fish (surf smelt, pacific herring) survey (WDFW protocols) and
impacts assessment
o Assessment of impact of driving heavy equipment on coastal fringe
habitats that occur above the OHWM, if applicable. Project narrative
describes heavy trucks taking dredge material off site.
2. Please provide the sediment sampling report that is referenced in both the project
narrative as well as the Biological Assessment
3. Provide a site plan that will show exact locations and footprint of proposed
- Sediment storage,
- Ecology blocks for moorage of barge,
- fueling station,
- Equipment laydown area,
- Proposed driftwood removal and replacement areas,
- Proposed dock that is mentioned in the Biological Assessment
4. Turbidity assessment protocol for sampling during work times
5. BMP’s for noise and turbidity
6. Spill containment and Protocol Plan
All requested environmental assessments should show that the proposal and submittal
documents are in conformance with WCC 16.16.100 – Purpose and Intent, WCC 16.16.200
Natural Resource Assessment Notice of Additional Requirements (NOAR)
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– Administrative Provisions, WCC 16.16.600 – Wetlands, and WCC 16.16.700 – Habitat
Conservation Areas.
Geohazards (WCC 16.16) – Andy Wiser – AWiser@co.whatcom.wa.us
More information required for review:
Yes
No
Comments:
The proposed channel dredging and associated channel stabilization measures are located in
a coastal erosion hazard area regulated pursuant to WCC 16.16.310(C.5.b), .355, and .360.
The proposed activities have the potential to impact sediment transport processes, which, in
turn, may modify erosional and depositional processes and detrimentally impact existing
development and habitat. An analysis of potential impacts to erosional and depositional
processes as a result of the proposed development activities is required, and shall include
mitigation measures based on technical analysis to offset potential impacts. The analysis
shall conform to the standards of WCC 16.16.375, and shall address all requirements for
development in erosion hazard areas outlined by WCC 16.16.355 and .360.
Flood (WCC 17) – Denise Doezema – DDoezema@co.whatcom.wa.us
More information required for review:
Yes
No
Comments:
The subject permit to dredge the entrance channel at Sandy Point has been reviewed for
compliance with the Whatcom County Flood Damage Prevention Code (Title 17) and the
associated requirements of the Endangered Species Act (ESA). According to the attached
Digital Flood Insurance Rate Map (DFIRM) and submitted drawings the proposed project is
located within a Special Flood Hazard Area (SFHA) or specifically Flood Zones VE with a
Base Flood Elevation of 13.0 ft (NGVD29) and AE with a Base Flood Elevation of 8.0 feet
(NGVD29).
Per Whatcom County Code, Flood Damage Prevention (Title 17), Section 17.12.030, Part 2,
“review all development permits to determine that all necessary permits have been obtained
from those Federal, State or local government agencies from which prior approval is
required”. Accordingly, the project is required to obtain an HPA permit with the Washington
State Dept. Fish and Wildlife (DFW), and a permit from the US Army Corps of Engineers. A
copy of the approved permits must be submitted to the River and Flood Division prior to
start of any work.
According to Biological Assessment prepared by Fairbanks Environmental Services on July
30, 2016, the project may affect, but will not likely adversely affect any listed species. ESA
compliance will be determined the Army Corps of Engineers during their permit review.
Flood conditions are as follows:
• The project shall be constructed according to the submitted drawings and supporting
technical documentation.
• A copy of the approved DFW permit must be submitted to the River and Flood
Division prior to start of any work.
• A copy of the approved US Army Corps of Engineers permit must be submitted to the
River and Flood Division prior to the start of any work.
We have determined that the project satisfies the requirements of Title 17 and the ESA
provided that all above referenced conditions are met and the project is constructed in
accordance with the submitted plans/drawings and supporting technical documentation.
Natural Resource Assessment Notice of Additional Requirements (NOAR)
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Shorelines (Title 23) – Andrew Hicks – AHicks@co.whatcom.wa.us
More information required for review:
Yes
No
Comments:
The application materials indicate that the method of dredging the entrance to Sandy Point
Harbor will use large track-mounted excavators from the northeastern shore. However,
during previous discussions on the topic the applicant suggested the use of a barge-based
method for dredging. Pursuant to WCC 23.90.030 – Mitigation Sequencing, the applicant
shall minimize adverse impacts by limiting the degree or magnitude of the action and its
implementation by using appropriate technology and engineering, or by taking affirmative
steps to avoid or reduce adverse impacts. A barge-based method would cause less adverse
impacts than a land-based approach. Please provide a modified project narrative that either
details a viable barge-based method of dredging or an analysis that clearly demonstrates
how a land-based approach satisfies the requirements of WCC 23.90.030.
The application materials state that the dredging spoils will be temporarily stockpiled
landward of the Mean Higher High Water mark and they will be moved landward as dredging
progresses. However, the proposed location for the spoils is not identified on the site plan.
Furthermore, during previous discussions related to a barge-based dredging method, the
applicant indicated that the spoils could be temporarily stored on a barge and shipped offsite. Please revise the project narrative to reflect how the dredging spoils will be handled.
If it is still the intent to store spoils in the adjacent upland, identify the areas of storage on
the site plan and provide a rationale, consistent with the standards of WCC 23.90.030, for
why direct placement of the spoils onto a barge is not a viable option.
The submitted site plan identifies a new/expanded rip rap jetty structure on the north side
of the entrance to Sandy Point Harbor. Pursuant to WCC 23.100.130.B.1.g, jetties and
breakwaters are prohibited except as an integral component of a professionally designed
harbor, marina, or port. Where permitted, floating, portable or submerged breakwater
structures, or small discontinuous structures, are preferred where physical conditions make
such alternatives with less impact feasible. Defense works that substantially reduce or
block littoral drift and cause erosion of downdrift shores, are not allowed unless an adequate
long-term professionally engineered beach nourishment program is established and
maintained. Please revise the project narrative to provide an alternatives analysis for the
proposed new/expanded jetty. The analysis should demonstrate how the specific design
complies with the standards referenced above and substantiate how the benefits of the
structure would outweigh resource losses. A mitigation plan shall be submitted to show how
the impacts of any new/expanded jetty will be offset and provide no net losse of shoreline
ecological function or process. Additionally, please submit a professionally engineered
beach nourishment plan.

Please wait to submit your building permit application until you have received approval via a
Shoreline Substantial Development permit.
For specific requirement questions, please contact the applicable NR staff person listed
above by email or at (360) 778-5900.
Please note: This document and attachments may include appealable decisions pursuant
to the applicable regulations. Please contact the reviewing staff person for
additional information and associated time limitations.

Natural Resource Assessment Notice of Additional Requirements (NOAR)
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Attachment B
WHATCOM COUNTY
Planning & Development Services
5280 Northwest Drive
Bellingham, WA 98226-9097
360-778-5900, TTY 800-833-6384
360-778-5901 Fax

Mark Personius, AICP
Director

Shoreline Substantial Development Permit
2 Notice of Additional Requirements (NOAR)
nd

TO:

Vic Unick
c/o Chris Fairbanks

FROM:

Andrew Hicks - Shoreline Administrator

DATE:

March 2, 2018

SUBJECT:

SHR2017-00007
Address: 4084 Sucia Dr / APN: 380117535540

Staff has reviewed the information you submitted with the shoreline permit referenced
above and has determined that additional information is required prior to approval and
prior to submittal of a building permit application.
Please submit a copy of this letter and all of the required information listed below to
Planning and Development Services (PDS) in one complete package within 180 days of this
notice or your Shoreline Substantial Development application will expire. Once received by
PDS, the information package will be re-reviewed in the order in which it was received.

Wetlands and HCA (WCC 16.16) – Erin Page - EPage@co.whatcom.wa.us
More information required for review:

Yes

No

Comments:
On August 28, 2017 critical areas staff sent a NOAR requesting the following:










Eel grass delineation that follows the WDFW Eelgrass/Macroalgae Habitat Interim
Survey Guidelines (http://wdfw.wa.gov/publications/00714/wdfw00714.pdf)
Eel grass transplantation protocol
Forage fish (surf smelt, pacific herring) survey (WDFW protocols) and impacts
assessment
Assessment of impact of driving heavy equipment on coastal fringe habitats that
occur above the OHWM, if applicable. Project narrative describes heavy trucks taking
dredge material off site.
Please provide the sediment sampling report that is referenced in both the project
narrative as well as the Biological Assessment
Revised site plan
Turbidity assessment protocol for sampling during work times
BMP’s for noise and turbidity
Spill containment and Protocol Plan

In this NOAR, staff also stated that Section 11.0 of the Biological Assessment states, “The
project will not substantially alter the existing environmental conditions or biological
Natural Resource Assessment Notice of Additional Requirements (NOAR)
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communities, will not alter substrate, and will not impact water quality”. Critical areas staff
do not think that this statement can be justified without baseline surveys of existing
conditions of the current environment within the dredge area and surrounding vicinity. This
baseline assessment should be conducted using best available survey techniques, including
an adequate survey of inhabitants in the project vicinity, such as surf smelt and pacific
herring areas, dungeness crab, aquatic macro and micro-invertebrates, as well as important
terrestrial species, such as waterfowl and the streaked horn lark. These assessments shall
be conducted by a biologist that has submitted and had qualifications approved by Whatcom
County admin for the species or habitat in question.
On 12/22/2017, the following was submitted for staff review:






Revised site plans
Spill Prevention Control and Countermeasure Plan (SPCCC) –author unknown
“Sandy Point Harbor Entrance Dredgeing, Repsonse to Notice of Additional
Requirements (NOAR). Authored by Fairbanks Environmental, cover dated December
20, 2017.
“Geotechnical Memorandum” – Materials Testing and Consulting, cover dated
December 1, 2017
“Memo” – Authored by Vic Unick and Chris Fairbanks, cover dated December 21,
2017

Pursuant to WCC 16.16.255(B)(3) – Regulated Activities, Alteration of critical areas and/or
buffers is prohibited except when alteration is necessary to accommodate an approved
water-oriented use and any associated development/activity and/or the development
activities list in WCC 23.90.130(B)(7)(a) when permitted in accordance with the Whatcom
County Shoreline Management Program (SMP); provided that such development is
operated, located, designed and constructed to minimize and, where possible, avoid critical
areas disturbance to the maximum extent feasible
Staff have solicited comment from the USFWS and WDFW regarding the potential presence
of the Streaked Horn Lark, a Federally Listed ESA species, and it was determined that this
species is not likely present in the project area.
Staff have also been in contact with Army Corps of Engineers and they have not yet begun
ESA consultation for the project. As such, staff are awaiting the results of this consultation.
Fairbanks submittal stated that all salt tolerant vegetation will be stockpiled during dredging
work then replanted after work is done. No description of the amount or types of salt
tolerant vegetation that will be affected by heavy equipment operations is addressed.
Fairbanks submittal stated that 0.55 acre Riparian habitat will be converted to intertidal
habitat. No impact analysis was described for this change, or an in depth analysis or
mitigation plan that shows that the project proposal achieves no net loss of ecological
functions and values of marine, intertidal, and riparian areas.
Based on review of these recent submittals, the following is required for further
review:
1. It has not been demonstrated that Fairbanks Environmental has followed
survey/delineation protocols for WDFW as requested in previous NOAR. Please
submit sample transect locations as well as depths the eel grass populations were
delineated at (pursuant to WDFW protocol).
2. Eel grass transplantation protocol and placement description. The method of
transplantation must be well documented to work within the PNW, and include
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methodology of harvest, storage, proper site selection for replantation after dredging
is complete
3. As such, pursuant to WCC 16.16.750 and 16.16.260(D), please submit a critical
areas assessment report and mitigation plan for no net loss analysis of ecological
functions and values of marine, intertidal and riparian areas. Assessment shall
include impacts to the vegetation that will be removed within the 150 foot marine
buffer and how all proposed mitigation measures will offset these impacts.
4. Please submit description of how samples were taken for the sieve analysis for each
test pit location
5. As requested in previous NOAR, Forage fish (surf smelt, pacific herring) survey
(WDFW protocols) and impacts assessment
At the time of submittal, a $220.00 office review fee will be charged due to
previous incomplete NOAR submittals.
As stated in previous NOAR, all requested environmental assessments should show that the
proposal and submittal documents are in conformance with WCC 16.16.100 – Purpose and
Intent, WCC 16.16.200 – Administrative Provisions, WCC 16.16.600 – Wetlands, and WCC
16.16.700 – Habitat Conservation Areas.

Geohazards (WCC 16.16) – Andy Wiser – AWiser@co.whatcom.wa.us
More information required for review:

Yes

No

Comments:
In response to the Notice of Additional Requirements dated August 15, 2017, the applicant
has submitted a professional commentary titled Geotechnical Memorandum, Commmentary
on Proposed Dredging Activities, dated December 1, 2017, prepared by Materials Testing
and Consulting, Inc. (MTC). The memorandum provides a general description of pre- and
post-harbor dredging sediment transport processes that have acted in the project vicinity,
as well as a synopsis of previous assessment efforts conduct at the channel mouth and
along the shores of Sandy Point by Coastal Geologic Services.
While the commentary provided by MTC provides a good description of the physical
processes that are presently acting at the channel mouth and surrounding shoreline areas,
specific analysis of likely impacts and the long-term effect on coastal erosion rates is not
provided.
Futhermore, no discussion is provided of potential impacts due to the
new/expanded rip rappy jetty on the north side of the harbor channel.
In order to satify the requirements of WCC 16.16.355 and .360, as well as the requirements
of WCC 23.100.130.B.1.g, the applicant will need to provide a detailed analysis of specific
site and down-drift impacts resulting from the proposed alteration to coastal sediment
transport processes. In addition, the analysis shall be tailored to support the substantiation
of a long-term, professionaly engineered beach nourishment plan.

Flood (WCC 17) – Denise Doezema – DDoezema@co.whatcom.wa.us
More information required for review:

Yes

No

Comments:
No changes to previous staff comments.
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Shorelines (Title 23) – Andrew Hicks – AHicks@co.whatcom.wa.us
More information required for review:

Yes

No

Comments:
The comments below are from the original NOAR that was issued August 29, 2017. The
response documents submitted by the applicant on December 22, 2017 do not appear to
address the jetty and associated requirements.
The submitted site plan identifies a new/expanded rip rap jetty structure on the north side
of the entrance to Sandy Point Harbor. Pursuant to WCC 23.100.130.B.1.g, jetties and
breakwaters are prohibited except as an integral component of a professionally designed
harbor, marina, or port. Where permitted, floating, portable or submerged breakwater
structures, or small discontinuous structures, are preferred where physical conditions make
such alternatives with less impact feasible. Defense works that substantially reduce or
block littoral drift and cause erosion of downdrift shores, are not allowed unless an adequate
long-term professionally engineered beach nourishment program is established and
maintained. Please revise the project narrative to provide an alternatives analysis for the
proposed new/expanded jetty. The analysis should demonstrate how the specific design
complies with the standards referenced above and substantiate how the benefits of the
structure would outweigh resource losses. A mitigation plan shall be submitted to show how
the impacts of any new/expanded jetty will be offset and provide no net loss of shoreline
ecological function or process. Additionally, please submit a professionally engineered
beach nourishment plan.
Please wait to submit your building permit application until you have received approval via a
Shoreline Substantial Development permit.
For specific requirement questions, please contact the applicable NR staff person listed
above by email or at (360) 778-5900.
Please note: This document and attachments may include appealable decisions pursuant
to the applicable regulations. Please contact the reviewing staff person for
additional information and associated time limitations.
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Attachment C
From:
To:
Cc:
Subject:
Date:

Erin Page
"Dannon Traxler"
Ryan Ericson; Andrew Hicks; Andrew Wiser
RE: 3rd NOAR - SHR2017-00007 - Sandy Point Dredge - Email Request for Additional Information
Monday, July 30, 2018 8:47:00 AM

Hi Dannon,
This is for SHR2017-00007, which is for the dredge.
Erin Page MS, PWS                            
Natural Resources Planner III - Whatcom County PDS
360-778-5953
Disclaimer: Public documents and records are available to the public as required under the
Washington State Public Records Act (RCW 42.56). The information contained in all correspondence
with a government entity may be disclosable to third party requesters under the Public Records Act.

From: Dannon Traxler [mailto:dtraxler@langabeertraxler.com]
Sent: Friday, July 27, 2018 6:51 PM
To: Erin Page
Cc: Ryan Ericson; Andrew Hicks; Andrew Wiser
Subject: Re: 3rd NOAR - SHR2017-00007 - Sandy Point Dredge - Email Request for Additional
Information

Is this for the dredge or Southcape? I’m so confused.
Sent from my iPhone
On Jul 27, 2018, at 5:13 PM, Erin Page <epage@co.whatcom.wa.us> wrote:
Hi Dannon,
As stated in our July 20, 2018 meeting, we are writing this email instead of sending a
NOAR in the name of efficiency.
Geohazard comments – Andy Wiser
A meeting was held Friday, July 20, 2018, to discuss the Sandy Point Harbor Dredging
proposal and the South Cape Long Subdivision. In attendance were Dannon Traxler,
Ron Jepson, Ryan Ericson, Andy Wiser and Kathy Ketteridge. Topics of discussion
included additional information needed for review of the projects’ Habitat Assessment
and Coastal Processes Evaluation. In consideration of the latter topic, general
agreement was established with regard to de minimis impacts to net longshore drift
relative to current conditions due to the proposed maintenance dredging. However, it
was noted that on-going shoreline erosion at South Cape, which is due to the
interruption of the north-south littoral drift cell at the time of original marina
construction, may detrimentally impact the proposed long subdivision application, and
that additional detrimental impacts to shoreline erosion due to storm activity and sea
level rise are a possibility. Furthermore, in the event that further erosion is observed at
South Cape following channel dredging activities, it was discussed that the assignment
of casualty to any particular factor would be difficult, and that ultimately it may be
argued that channel maintenance dredging had exacerbated erosion. For these

reasons the group discussed alternatives for beach nourishment at South Cape using
dredge material. As beach nourishment utilizing dredge materials would essentially
function as a littoral drift ‘by-pass’ programming, the goal would be to partially
reestablish pre-harbor drift transport processes south of the harbor entrance, and may
be used to establish a 100-year building setbacks for the proposed single-family
residences at South Cape in accordance with WCC 23.100.110(B.1.b).
In consideration of potential habitat impacts, a proposed beach nourishment plan
would need to be designed to prevent impacts to Eel Grass beds located immediately
west of the channel mouth.
Habitat Conservation Areas – Ryan Ericson and Erin Page
1. Please discuss the removal methodology for the gravel bar in the inner harbor
2. Please provide an analysis of how as much area as possible of the upland spit
may be preserved. For example – can the steep areas be moved more into the
intertidal zone?
3. Please address how existing marine vegetation beds will be protected in
perpetuity to allow for natural recruitment as the mitigation for the impact
from dredging the main navigation channel.
4. Address the potential of impacts to the mudflats that may result from the
beach nourishment proposal.

_____________________
Erin Page MS, PWS                            
Natural Resources Planner III - Whatcom County PDS
360-778-5953
Disclaimer: Public documents and records are available to the public as required under
the Washington State Public Records Act (RCW 42.56). The information contained in
all correspondence with a government entity may be disclosable to third party
requesters under the Public Records Act.

Attachment D

From:
To:
Subject:
Date:

Perry, Randel J CIV USARMY CENWS (USA)
Erin Page; "janet.curran@noaa.gov"; Andrew Hicks; Ryan Ericson; Jason Buehler
RE: Help with Sandy Point Marina Dredge Project - SHR2017-00007
Wednesday, April 24, 2019 8:53:20 AM

We have initiated ESA Section 7 informal consultations with both Services. On 26
February 2019, we received a concurrence letter from US Fish and Wildlife Service for our
“may affect, not likely to adversely affect” determinations for bull trout and marbled
murrelets
On 14 March 2019, we received a letter of non-concurrence from National Marine Fisheries
Service. On 9 April 2019, we initiated formal consultations with NMFS for a “may affect,
likely to adversely affect” determination for species and critical habitat under their purview.
We are waiting on the issuance of NMFS’ biological opinion..

Randel Perry
Army Corps of Engineers, Seattle District
Regulatory NW Field Office
Bellingham, WA
(360) 734-3156 (office)
(360) 393-2867 (cell)
From: Erin Page [mailto:epage@co.whatcom.wa.us]
Sent: Tuesday, April 23, 2019 12:05 PM
To: 'janet.curran@noaa.gov' <janet.curran@noaa.gov>; Perry, Randel J CIV USARMY CENWS (USA)
<Randel.J.Perry@usace.army.mil>; Andrew Hicks <AHicks@co.whatcom.wa.us>; Ryan Ericson
<REricson@co.whatcom.wa.us>; Jason Buehler <JBuehler@co.whatcom.wa.us>
Subject: [Non-DoD Source] Help with Sandy Point Marina Dredge Project - SHR2017-00007
Hi Janet and Randel,
I am curious as to how ESA Consultation is going on this project. We have a hearing scheduled May
15th for the Shoreline Substantial Permit application. Approval of this by the hearing examiner is an
approval to construct.
I have not seen a final biological opinion for any ESA species associated with the area.
Also, do you know who at USFWS is working on this one?
Your expertise is greatly appreciated!
Erin
_____________________
Erin Page MS, PWS                            
Natural Resources Planner III - Whatcom County PDS
360-778-5953
Disclaimer: Public documents and records are available to the public as required under the
Washington State Public Records Act (RCW 42.56). The information contained in all correspondence
with a government entity may be disclosable to third party requesters under the Public Records Act.

Attachment E
WHATCOM COUNTY
Planning & Development Services
5280 Northwest Drive
Bellingham, WA 98226-9097
360-778-5900, TTY 800-833-6384
360-778-5901 Fax

Mark Personius, AICP
Director

Shoreline Substantial Development Permit
Notice of Additional Requirements (NOAR)
TO:

Vic Unick
c/o Chris Fairbanks

FROM:

Andrew Hicks - Shoreline Administrator

DATE:

July 16, 2020

SUBJECT:

SHR2017-00007
Address: 4084 Sucia Dr / APN: 380117535540

The following letters and memos (Attachment A-C) were recently forward to
Whatcom County for consideration:
1. Lummi Nation Natural Resource Internal Memo dated 5/6/20 from Megan
Hintz to Merle Jefferson re: Sandy Point Clam Survey
2. Letter dated 5/22/20 from Lummi Nation Natural Resources to United States
Army Corps of Engineers re: Lummi Nation opposition to the proposed
dredging due to conclusive evidence of environmental impacts to Tribal Lands
and Waters
3. Memorandum dated 5/20/20 from Coastal Geologic Services to Lummi Nation
Office of the Reservation Attorney re: professional opinions regarding
potential impacts of the proposed dredging plan on Lummi tidelands and
surrounding areas.
On May 27, 2020, the Department of Ecology forwarded the May 22, 2020
memorandum prepared by Coastal Geologic Services on behalf of the Lummi
Nation, along with a comment letter from the Lummi Nation, to Whatcom County
Planning and Development Services. This information appears to challenge some of
the observations conveyed in reports submitted in support of the Sandy Point
Dredge Project application. As a result, Whatcom County Planning & Development
Services would like to provide you with the opportunity to respond to the assertions
made in the documents.
Geological Hazards - Andy Wiser, awiser@whatcomcounty.us
An alternative interpretation of potential impacts to coastal sediment transport
and erosion processes resulting from the proposed maintenance dredge activites
has been presented by the Lummi Nations – Lummi Natural Resources
Department. The interpretation was based, in part, on a professional report
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prepared by Coastal Geologic Services (CGS) titled Dredging Proposal for Sandy
Point Channel Entrance Analysis, dated May 20, 2020. The report authors
postulate that increased erosion may occur at specific locations near the harbor
mouth and to the south following dredging, and that detrimental impacts to
existing nearshore habitat, including native eelgrass beds and bivalves, may
result. While staff had not considered dredging to have zero impact on sediment
transport and erosion processes, based on review of the applicant-submitted
report prepared by Confluence Environmental Company, titled Sandy Point
Maintenance Dredging – Coastal Processes Evaluation, dated October 5, 2018, it
was interpreted that no measurable change in coastal sediment processes would
result relative to current processes that have developed subsequent to creation
of the harbor in 1958. Similarly, detrimental habitats impacts were also not
interpreted.
Action: A response from the applicants consultant is requested
addressing the interpretations postulated by CGS, and if not refuted,
additional mitigation recommendations to offset detrminetal habitat
impacts.
Fish and wildlife habitat conservation areas (FWHCA) and Wetland - Erin
Page and Ryan Ericson, epage@co.whatcom.wa.us
The following are concerns that the applicant must address prior to
recommendation of approval to the Whatcom County Hearing Examiner to ensure
that the proposed project is consistent with the Shorline Master Progarm, Title 23
WCC and by reference WCC Chapter 16.16 Critcal Areas Ordinance. Whatcom
County intented to require a beach nourshiment plan and monitoring plan as a
condition of approval for the conditional use permit and require more detailed plans
for issuance of the substantial development permit. Department of Ecology has
informed Whatcom County the CUP and the substantial development permit must
be submitted togeher. This determination by Ecology requires the Nearshore
Habitat Monitoring Plan and the By-pass Operation Plan to be completed as part of
the Conditional Use Review. This is addressed in issues 3 and 4.
Issue 1 – Effects of continued erosion/starvatin of sediments to nearshore
ecosystems.
The 5/20/20 CGS memo to the Lummi Nation represents an informed position
that the dredge will continue to exacerbate the starvation of sediment to
adjacent tidelands. A report submitted to Whatcom County authored by
Materials Testing and Consulting cites a 2013 memo from CGS to state that it
is reasonable to interpret that a significant fraction of incoming drift volume
now bypasses the current navigation channel to be deposited elsewhere
downdrift. The 5/10 /2018 memo from Confluence states that that the action
of widening and deepening the canal entrance will not further interrupt the
current process of longshore sediment drift. A response from the applicatnts
consultants
Action: see geological hazard requriement.
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Issue 2 – Effects of impacts to eelgrass beds

The preliminary eelgrass survey done by Fairbanks states that the approximately
225 SF of Zostera marina will be impacted on the south area entrance of the
dredge channel. drawings may not reflect current conditions on the ground.
The 5/20/20 Coastal Geologic Services (CGS) memo states that an eelgrass
survey was performed by the Lummi Nation indicates that there is eelgrass
directly within the dredge area, but illustrates differing locations of patches.
Action: A response from the applicants consultant is requested
addressing the eelgrass impacts postulated by CGS to determine if the
area is the same as address in the Fairbanks report and if not the same
provide anadditional mitigation recommendations to offset detrminetal
habitat impacts.
Issue 3 – By-Pass Opertation/Beach Nourishment
As stated in the Whatcom County Shoreline Restoration Program to restore
littoral processes a bypass operation is the alternative to filling in the marina
entrance. The applicant proposes to enact a by-pass operation which will
proved beach nourishment down drift of the marina entrance to mitigate for
ongoing starvation of the littoral drift. A conceptual design of this progarm has
not been submitted as such it is not fully understood if the dredge material
will contain the amount of material of appropriate grain sizes to replenish this
sediment over time and in turn, continue to sustain marine habitat for
macroalgae beds that support fish, and mudflats that support important
bivalves.
Action - A response from the applicants consultant is requested addressing
a conceptual beach nourishment program with a discussion on the 2013
MTC report discroption of small sediment fractions moving down drift and
The Confluence Report stating the grain size will only move downdrift in
large storm events. The discuss needs to determine the suitablity of
dredge material to the long term benefit to marine habitats by introducing
sediment through bypass operation.
Issue 4 – Critical Saltwater Habiats. All impacts to critical areas, including critical
saltwater habitats must be identified, and if impacts are unavoidable, those impacts
must be properly addressed with a plan of rectification or mitigation to a state of no
net loss of ecological functions and values.
Action: Applicants are required to develop a comprehensive monitoring
program to measure the changes in the nearshore habitat. The monitoring
shall occur for a minimum of 10 years and may adaptively require
additional monitoring.
.This monitoring plan shall address;



Geomorphological changes (beach slope, erosion, grain size)
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Effectiveness of Beach Nourishment
Eelgrass transplant
Critical saltwater habitats
Analysis of change from baseline condition (Pre-dredge)
Based on the monitoring of the nearshore requested should the
annual monitoring demonstrate an adverse impaction please
describe mitigation options to meet no net loss of ecological
functions and ecosystem-wide process.

Please submit a copy of this letter and all of the required information listed below
to Planning and Development Services (PDS) in one complete package within 180
days of this notice or your Shoreline Substantial Development application will
expire. Once received by PDS, the information package will be re-reviewed in the
order in which it was received.
Please wait to submit your building permit application until you have received
approval via a Shoreline Substantial Development permit.
For specific requirement questions, please contact the applicable NR staff person
listed above by email or at (360) 778-5900.
Please note: This document and attachments may include appealable decisions
pursuant to the applicable regulations. Please contact the reviewing
staff person for additional information and associated time limitations.
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Attachment F
From:
To:
Subject:
Date:
Attachments:

Yunge, Chad (ECY)
Andrew Hicks
FW: Lummi Nation Comments on NWS-2016-188
Wednesday, May 27, 2020 9:58:31 AM
Lummi Nation Comments RE NWS-2016-188 5-22-2020.pdf
Coastal Geologic Services 2020.pdf
Lummi Natural Resources Memo 5-6-2020.pdf
Lummi Natural Resources Memo 5-21-2020.pdf

FYI…what is the status of the county’s permit on this?
From: Allen, Douglas R. (ECY) <DOUA461@ECY.WA.GOV>
Sent: Tuesday, May 26, 2020 8:28 AM
To: Yunge, Chad (ECY) <CYUN461@ECY.WA.GOV>; Buroker, Thomas (ECY)
<THBU461@ECY.WA.GOV>; McCrea, Rachel (ECY) <rmcc461@ECY.WA.GOV>
Subject: FW: Lummi Nation Comments on NWS-2016-188
I thought you might want to know about this.
da
From: Kara D. Kuhlman <KaraK@lummi-nsn.gov>
Sent: Monday, May 25, 2020 3:16 PM
To: bryan.mercier@bia.gov; Brokes, Brendan J (DFW) <Brendan.Brokes@dfw.wa.gov>; Allen,
Douglas R. (ECY) <DOUA461@ECY.WA.GOV>; Mark Personius <MPersoni@co.whatcom.wa.us>;
Elizabeth Babcock - NOAA Federal <elizabeth.babcock@noaa.gov>; Melaina Wright - NOAA Affiliate
<melaina.wright@noaa.gov>
Cc: Merle Jefferson Sr. <MerleJ@lummi-nsn.gov>
Subject: FW: Lummi Nation Comments on NWS-2016-188

THIS EMAIL ORIGINATED FROM OUTSIDE THE WASHINGTON STATE EMAIL
SYSTEM - Take caution not to open attachments or links unless you know the sender AND
were expecting the attachment or the link
Hello all,
My apologies that you weren’t included in the original distribution of the email below – I was
experiencing some computer issues on Friday. At any rate, on behalf of Merle Jefferson, please see
the note below and the attached documents.
Kindly,
Kara
____________________
Kara Kuhlman
Water Resources Manager
Lummi Natural Resources
2665 Kwina Rd.

Bellingham, WA 98226
office: (360) 312-2128
cell: (360) 305-7901
fax: (360) 380-6989
From: Kara D. Kuhlman <KaraK@lummi-nsn.gov>
Sent: Friday, May 22, 2020 1:55 PM
To: Matthew.J.Bennett@usace.army.mil
Cc: Merle Jefferson Sr. <MerleJ@lummi-nsn.gov>; Lawrence Solomon <LawrenceS@lumminsn.gov>; Randel Perry <randel.j.perry@usace.army.mil>
Subject: Lummi Nation Comments on NWS-2016-188

Mr. Bennett,
I hope you are doing well.
On behalf of Merle Jefferson, Lummi Natural Resources Department Executive
Director, please find attached a letter from the Lummi Nation regarding the proposed
maintenance dredging of the Sandy Point Marina Entrance Channel (NWS-2016188), as well as three enclosures referenced int eh letter.
Kindly,
Kara
____________________
Kara Kuhlman, Water Resources Manager
Lummi Natural Resources Department
2665 Kwina Road
Bellingham, WA 98226
Office: 360-312-2128
Cell: 360-305-7901
Email: karak@lummi-nsn-gov

May 22, 2020
U.S. Army Corps of Engineers, Seattle District
Corps of Engineers Regulatory Branch
Matthew J. Bennett, Section Chief
P.O. Box 3755
Seattle, WA 98124-3755
Subject:

“Maintenance Dredging” of Sandy Point Marina Entrance Channel
(Reference Number: NWS-2016-188)

Dear Mr. Bennett,
The Lummi Nation remains steadfastly opposed to the proposed “maintenance dredging” of the
Sandy Point Marina Entrance Channel (Reference Number NWS-2016-188). Please note that we
continue to oppose the proposed dredge for, inter alia, the reasons articulated in our letters dated
June 2, 2016, October 20, 2016, and February 28, 2019. However, in light of the applicant’s
specious attempt to avoid one of the fatal flaws associated with its prior proposal, we are again
writing to express our resolute opposition to this project. To be clear, nothing in the applicant’s
current proposal in any way changes our opposition to the efforts of the applicant to continue to
trespass on our tidelands. Consequently, we again respectfully request that the United States
Army Corps of Engineers (Corps) deny any permits for this activity.
While we firmly believe that basis for our opposition was sufficiently conveyed in our earlier
letters stating our opposition to NWS-2016-188, we recently engaged Coastal Geologic Services to
evaluate the potential impacts of the proposed project on Tribal tidelands—the full report is
attached (Coastal Geologic Services 2020). The findings outlined in the Coastal Geologic Services
report further detail anticipated adverse impacts to Tribal tidelands and treaty-protected resources.
These conclusions include, but are not limited to, the following:






The proposed dredge will create sediment scour and erosion that will cause portions of
the Lummi tidelands to erode and immediately threaten a large, established eelgrass bed,
further degrading important shellfish and finfish habitat.
The depth of the proposed dredge is of no navigational benefit and appears calculated to
result in the erosion of portions of adjacent Lummi tidelands.
The proposed dredge will adversely impact Lummi Nation shellfish harvest areas by
trapping littoral sand and gravel sediment that would otherwise replenish the tidelands
located south of the project area, causing beach coarsening and resulting in significant
habitat degradation.
The proposed dredge will further exacerbate erosion of the South Cape by further
reducing the volume of natural sediment transport to this area.

1. The Proposed Dredging Will Take Place On Tidelands Owned By The United States
And Held In Trust For The Exclusive Benefit Of The Lummi Nation
We do not believe that the applicant’s proposal has been modified so that all of the proposed
dredging will occur in the channel area east of the tidelands held in trust by the United States for
the exclusive use of the Lummi Nation. These tidelands have never been alienated and have
been continuously held in trust by the United States for the Lummi Nation pursuant to Executive
Order (see U.S. v. Milner, 583 F.3d 1174 (9th Cir, 2009), cert. denied, Sharp v. U.S., 130 S.Ct.
3273 (2010)). As you know, until 1988, the upland homeowners leased a portion of the tribal
tidelands for an entrance channel in order to allow the trespassing channel to remain in place.
After expiration of this lease, the upland owners refused to exercise their option to renew the
lease. The expired channel lease included a provision that any improvements made by the lessee
(Bellingham Marine) became the property of the lessor (Lummi) 60 days after the expiration of
the lease.
Despite the Lummi Nation’s repeated objections to this unauthorized use of Lummi property, the
upland property owners have continued to use and financially benefit from this Lummi property
for nearly 30 years. The expired channel lease contained a renewal option and the lessor failed
to exercise that option. Any claim of ownership of the channel reverted back to the Nation upon
expiration of the lease. The successor in interest to the lessor has continued to elect not to pursue
a lease and instead has chosen to continue to trespass in flagrant disregard of the rights of both
the Lummi Nation as well as the United States. Because the applicant does not have permission
to use the Lummi Nation’s tidelands (lands held in trust by the United States), this permit
application must be denied.
To be clear, we are challenging the Corps’ conclusion that the area to be dredged is no longer
within the tidelands owned by the United States and held in trust for the exclusive benefit of the
Lummi Nation. It is our understanding that the Corps is relying on the tideland boundary
approved by the Bureau of Land Management in 2013 (2013 survey line) to determine the
location of the tribal tidelands relative to the applicant’s purported property. We take issue with
the Corps reliance on this 2013 survey line and are confident that it has moved to some extent
over the past eight years.1 Specifically, we contend that 2013 survey line has likely migrated to
the east and as a consequence, the proposed dredging will still take place on the tidelands owned
by the United States and held in trust for the exclusive use of the Lummi Nation. In order to
make a well-informed decision on permit issuance, we suggest that the Corps seek an unbiased
third-party surveyor to determine the relative location of the tribal tidelands as it currently exists
viz. the area that the applicant proposes to dredge.
2. Ownership Of The Subject Tidelands Has Been Conclusively Established Through
Litigation Brought By The United States

1

In addition to questioning the Corps’s reliance on the 2013 BLM survey line, we also question the depiction of this
line on the applicant’s 2019 drawing as it appears to be placed significantly west of the line originally identified by
the BLM. We trust that the Corps will ensure that the applicant’s drawing is corrected before any decision is made.

2

While we understand that a permit applicant must affirmatively demonstrate that it is the owner
of the land which it seeks to dredge, and are aware of the regulations found at 33 CFR
§320.4(f)(6), we find the Corps’ reliance on these regulations wholly inappropriate under the
circumstances. Although 33 CFR §320.4(f)(6) indicates that the Corps of Engineers will not
engage in an effort to resolve a dispute over property ownership as part of their permitting
process, this particular case is different in that the United States has conclusively established that
the United States holds title to the Reservation tidelands in trust for the exclusive use of the
Lummi Nation as definitively determined in U.S. v. Milner, 583 F.3d 1174 (9th Cir, 2009), cert.
denied, Sharp v. U.S., 130 S.Ct. 3273 (2010). The Corps of Engineers was a participant in that
litigation and as a federal agency is bound by the position of the United States with regard to the
ownership of the tidelands. This is not a simple boundary dispute between neighbors; this is a
matter that has been conclusively decided by the federal courts. A matter decided in response to
litigation brought by the federal government.
The Corps is not being asked to resolve a dispute over property ownership, this dispute has
already been resolved and the courts have found that the tidelands belong to the United States
and are held in trust for the exclusive benefit of the Lummi Nation and that the boundary
between the upland lots and the tidelands is ambulatory. While the applicant has chosen to
ignore these federal court rulings regarding ownership specific to the lands in question, the Corps
is bound by the federal court rulings regarding these lands. The Corps is an agency of the entity
that holds title to the lands at the very heart of the controversy. To issue a permit under these
circumstances is simply unacceptable.
The applicant has not demonstrated ownership and cannot demonstrate ownership. The original
site plans submitted by the applicant showed a line running generally from the southeast to the
northwest. The line was labeled "Approximate Limits of Ownership (Based on Original
Shoreline)". Apparently, this was meant to be a claim of ownership of all of the land east of the
line. After Lummi provided the 2013 survey line to the Corps, the applicant revised its proposed
dredge prism to include only those areas east of the 2013 survey line. Considering this response,
it is clear that the applicant fails to understand the ambulatory nature of the property line as
described in Milner. The 2013 line provided an accurate representation of the tideland boundary
at the time of the survey. Since 2013, this property line has unquestionably changed due
sediment movement, and will continue to change through time. If it impossible for the applicant
to demonstrate ownership of land along an ambulatory boundary, how can the Corps authorize a
project that requires permanent or fixed ownership of the land upon with the project is proposed?
We call upon the Corps to provide a reasoned basis for the contention that the property
boundaries within or adjacent to the channel have not and will not change in response to erosion
and accretion.
3. The Proposed Dredging, Even If It Occurs Off Tribal Tidelands Will Harm Tribal
Tidelands
The applicant is clearly attempting to undermine the tribal tidelands and is seeking to make the
Corps complicit in its illegal actions. Assuming arguendo that the proposed dredging will take
place adjacent to, but not directly on, the tribal tidelands, the dredging will result in scour and
erosion thus seriously and substantially adversely impacting the quality and quantity of Lummi
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tidelands. Indeed, the applicant’s modified proposal is obviously an attempt to do something
indirectly that is illegal to do directly. Even a casual observer is able to conclude that the
applicant’s objective is to undermine the tribal tidelands. The applicant is asking the Corps for
permission to dredge land with the intent of damaging tribal tidelands. The doctrine of
“subjacent support” is directly implicated by the applicant’s modified proposal, as is the federal
government’s trust responsibility. The Corps cannot, in good conscience, permit the applicant to
do anything indirectly that they cannot legally do directly.
Channel deepening and widening east of the tribal tidelands will cause erosion to portions of the
tribal tidelands and immediately threaten a large, established eelgrass bed, thus negatively
impacting important species that utilize eelgrass beds. The proposed dredging depth will provide
no navigational benefit and appears calculated to create scour and erosion in the areas
immediately west of the dredge site. If the Corps permits this activity, the Corps will be directly
responsible for the resulting harm. The entirely preventable loss of the tribal tidelands due to
this project adversely impacts not only the property rights of the trustee and the beneficiary in the
tidelands, but also significantly impacts the treaty rights of the Lummi Nation.
In Milner, the court made clear that an adjoining landowner cannot use its property in a manner
that damages a neighbor’s property. In Milner, the upland owners were attempting to artificially
arrest the ambulatory nature of the boundary by stopping the natural landward movement of the
boundary. The court in Milner noted that “(t)he Homeowners cannot use their lands in a way
that would harm the Lummi’s interest in the neighboring tidelands.” U.S. v. Milner, 583 F.3d at
1189-1190. Here the applicant is attempting to artificially create erosion by excavating adjacent
to the tribal tidelands. Neither party can artificially alter the natural boundary between the tribal
tidelands and the applicant’s property; nor can the Corps permit either party to do so without the
permission of the other party.
4. The Proposed Dredging Will Harm The Lummi Nation’s Interest In The Neighboring
Tribal Tidelands
As you may be aware, the waters and tidelands impacted by the proposed dredge are an integral
part of the usual and accustomed fishing places of the Lummi Nation. United States v.
Washington, 384 F. Supp. 312, 360-61 (W.D. Wash. 1974), aff’d, 520 F.2d 676 (9th Cir. 1975),
cert. denied, 423 U.S. 1086 (1976); see also, United States v. Washington, 873 F.Supp. 1422
(W.D. Wash. 1994), aff’d in relevant part, 157 F.3d 630, 643-644, 646-47 (9th Cir. 1998).
Consequently, as part of the permitting process for this work, the Corps is required to ensure that
the Nation’s treaty rights are not abrogated or impinged upon by any permitted project.
Northwest Sea Farms v. United States Army Corps of Engineers, 931 F. Supp. 1515 (W.D.
Wash. 1996). The United States has a legally enforceable fiduciary obligation to protect the
Nation’s treaty rights.
The disruption caused by the entrance channel of the normal southerly flow of sediments along
the west side of the Sandy Point peninsula is starving the Lummi Nation’s shellfish beds and
forage fish habitat of the fine sands and gravels which make them productive, and has caused
erosion of our lands located on the southern end of the peninsula. This disruption, along with the
elimination of habitat at the entrance channel location, is impacting our treaty reserved rights to
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harvest finfish and shellfish. The proposed “maintenance dredging” will further exacerbate the
adverse impacts already being experienced and will further adversely affect the ability of the
Lummi Nation to exercise treaty-protected rights within our U&A.
One of the factors to be addressed in the public interest analysis of a permit application such as
NWS-2016-188 is the effect on shoreline accretion and erosion. The effects of this application
are dramatic. The Sandy Point peninsula was created by accretion. The excavation of the
artificial canal system interrupted the natural flow of sands and gravels which have been building
both beaches and uplands for centuries. The inevitable result of this interruption is that
sediments which formerly flowed around the southern end of the peninsula and accreted there
now enter the mouth of the channel. This is why the "north cape" area within the channel has
grown while the “south cape” of Sandy Point has eroded. Not only were the tidelands eliminated
at the channel entrance initially and the surrounding beaches eroded, the composition of them
has been substantially degraded (i.e., beach coarsening) as a result of the channel construction,
making the beaches less suitable for many types of shellfish and forage fish. These events were
predictable at the time the channel was excavated, but no analysis of them was conducted and no
mitigation measures identified because no permit from any regulatory agency was obtained prior
to construction.
The sediments which the applicant wants to remove are sediments which were destined for the
beach area that is now the canal entrance and Lummi-owned beaches south of the canal entrance
but for the construction of the channel. If they are removed, the natural forces which deposited
them in the mouth of the canal will continue to deposit sediments there rather than on the Lummi
property. If the permit application is denied and the deposits are not removed, the natural order
will be restored and the tribal tidelands will continue to recover to its natural state and
productivity.
5. The Corps Is Obligated To Ensure That Actions Permitted Do Not Impermissibly
Impact Trust Resources
The Sandy Point tidelands and nearshore aquatic environment contain rich finfish and shellfish
habitat which is vital to the Sche’lang’en (“Way of Life”) of the Lummi Nation. The diverse
marine habitats in the immediate vicinity of the proposed dredge have gradually recovered from
the original illegal dredge and have become reestablished in the vicinity of the entrance channel.
The proposed dredge, if permitted, will undoubtedly cause additional substantial negative
disruptions to existing coastal processes and habitats. The Lummi Nation depends on these
processes and habitats in order to have the harvestable quantities of finfish and shellfish reserved
by treaty. The treaty-protected right of the Lummi Nation to harvest is rendered meaningless if
the habitat is destroyed. See United States v. Washington, 853 F.3d 946 (9th Cir. 2017), aff’d,
Washington v. United States, 138 S.Ct. 1832 (2018).
The Corps should not issue a permit to destroy or perpetuate the negative impacts to the natural
state of the tribal tidelands. As a federal agency, the Corps of Engineers shares the federal
government's trust responsibility to preserve and protect Tribal lands and resources.
Muckleshoot v. Hall, 698 F.Supp. 1504 (W.D. Wash. 1988). The waters and tidelands impacted
by the proposed dredge are an integral part of the usual and accustomed fishing places of the
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Lummi Nation. United States v. Washington, 384 F. Supp. 312, 360-61 (W.D. Wash. 1974),
aff’d, 520 F.2d 676 (9th Cir. 1975), cert. denied, 423 U.S. 1086 (1976); see also, United States v.
Washington, 873 F.Supp., 1422 (W.D. Wash. 1994), aff’d in relevant part, 157 F.3d 630, 643644, 646-47 (9th Cir. 1998). Dredging that harms the tribal tidelands and resources cannot be
permitted. Substantial fisheries and other Lummi resources on adjacent Lummi lands have been
damaged by the prior unpermitted excavations in this area. Additional harm will be done to
treaty-reserved resources both adjacent to, and in close proximity to, the area to be dredged.
Tribal access will be impeded and tribal resources will suffer if the applicant is allowed to
dredge.
Native Eelgrass
Native eelgrass (and macroalgae) has been documented in the area of the proposed dredge and
will undoubtedly be impacted should this project be allowed to move forward. Submerged
aquatic vegetation is critical spawning habitat for significant species of forage fish that comprise
the primary diet of a number of threatened and endangered species of finfish, including wild
Chinook salmon. Further, the eelgrass bed provides key refugial habitat for rearing of juvenile
fish, including wild and hatchery Chinook salmon, during the early life history stage of
development. Regrettably, the areas of eelgrass included in the application drawings appear
incomplete. Significant areas of eelgrass are not depicted on the applicant’s drawings and thus
do not reflect actual conditions at the site of the proposed dredge. We strongly suggest that an
accurate, unbiased, and up to date eelgrass survey be conducted prior to the Corps making a
decision as to permit issuance.
Clams
At least seven species of bivalve have been documented within the immediate vicinity of the
proposed marina dredge, including butter clams, Pacific littleneck clams, Manila clams, Cockles,
horse clams, macoma clams (Macoma spp.), and varnish clams. (Lummi Intertidal Baseline
Inventory 20102, Lummi Natural Resources Department Memo dated May 6, 2020) These
species include those with commercial, subsistence and ceremonial significance to the Lummi
Nation. The proposed dredge will result in more trapping of littoral sand and gravel sediment
which would otherwise nourish Lummi shellfish harvest areas located to the south, causing
beach coarsening, and thus further degrading habitat critical to the exercise of the treaty rights of
the Lummi Nation. To be clear, the proposed dredge will degrade the quality and quantity of
shellfish habitat on which the Lummi Sche’lang’en depends.
Salmonids

2

The 2010 Lummi Intertidal Baseline Inventory was conducted in order to characterize and quantify the existing
diversity, abundance, distribution, and habitats of biological resources (e.g., finfish, shellfish, birds) that are found
on the Tribal tidelands. During the course of this study, over 242 separate taxa were documented on Tribal
tidelands, many of which occur in proximity to the Sandy Point Marina. The full report is too large to transmit
electronically via email, please see our website for a copy of the Lummi Intertidal Baseline Inventory and
associated appendices (https://www.lummi-nsn.gov/Website.php?PageID=77).
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Finfish important to the Lummi Nation are well-documented in and around the project area.
(Lummi Intertidal Baseline Inventory 2010) Tribal fishers frequently harvest salmonids in the
immediate vicinity of the proposed dredge, providing a clear indication of the presence and
relative abundance of adult salmon. Recently, even a simple beach seine survey consisting of
only three sets on a single day in May 2020 captured seven different fish species, including
juvenile ESA-listed wild Chinook salmon, juvenile hatchery Chinook salmon, juvenile chum
salmon, and juvenile surf smelt, in the immediate vicinity of the proposed dredge. Lummi
Natural Resources Department Memo dated May 22, 2020). The proposed dredge will impact
not only the habitat and the individual species, but also the ability of the tribal fishers to
meaningfully exercise the treaty right.
Water Quality
Several derelict vessels have been allowed to remain in the artificial cannel system and have
adversely impacted water quality on the Lummi Reservation. These vessels would not be
located in this area but for the presence of the entrance channel. By allowing the applicant to
dredge the channel, the Corps will be allowing the applicant to allow additional vessels access to
the cannel system. The presence of these vessels within the cannel system will eventually lead to
additional derelict vessel that have the potential to further degrade water quality by spilling
petroleum hydrocarbons into Lummi Nation Waters. The applicant has proven incapable of
ensuring that the vessels accessing the cannel system will not result in additional unpermitted
discharges of pollutants into the waters of the Lummi Nation.

6. No Federal, Tribal, State, Or County Permits Were Ever Issued For The Original
Excavation Of The Canal System And Associated Entrance Channel
With all due respect to the Corps’ reliance on the “grandfathering” of the cannel system and
entrance channel, we still believe that maintenance dredging should not be authorized where the
original excavation did not have the required Corps permits (or permits from any other
regulatory agency). There is no record of any Corps permits for the original excavation of the
Sandy Point canal system. At a minimum, a Section 10 permit was required before any
excavation of the tidelands could take place. The applicant should not be allowed to take
advantage of the original illegality to evade full environmental analysis of the effects of the canal
system. This is not a simple maintenance dredging of a previously authorized project. It is an
attempt to perpetuate an illegal project which, had it been properly reviewed initially, never
would have been authorized.
One of the factors to be considered by the Corps is the cumulative effect of granting the permit.
Granting this permit would be the culmination of a process which was initially undertaken
without compliance with the Rivers and Harbors Act of 1899. That non-compliance should not
be excused by treating this application as an event separate from the original illegal action.
7. Proposed Action Does Not Qualify For A Nationwide Permit Authorization Because
The Proposed Action Would Violate National General Nationwide Permit Condition
No. 17 (Tribal Rights)
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The deleterious impacts to Lummi tidelands that have resulted from the entrance channel have
never been mitigated and the upland property owners have not sought permission nor have they
compensated the Lummi Nation for the use of the tribal property for an entrance channel for
nearly 30 years. The trespassing entrance channel eliminated forage fish and shellfish habitat at
the site as part of the original dredging, and these negative impacts extended along the southern
extents of the peninsula and into Lummi Bay. Because of the associated housing development
that resulted after the marina construction, the continued operation of the Sandy Point Marina
impacts both tribal fishery resources and tribal water rights. The proposed action would
perpetuate this environmental injustice and does not qualify for a Nationwide Permit
authorization due to the National General Nationwide Permit Condition No. 17.
CONCLUSION
As we have repeatedly and consistently stated, maintenance dredging the entrance channel to the
canal system that comprises the privately-owned, artificially excavated Sandy Point Marina will
continue to seriously and substantially adversely impact the quality and quantity of Lummi
tidelands. The disruption caused by the entrance channel of the normal southerly flow of
sediments along the west side of the Sandy Point peninsula is starving the Lummi Nation’s
shellfish beds and forage fish habitat of the fine sands and gravels which make them productive,
and has caused erosion of our lands located on the southern end of the peninsula. This
disruption, along with the elimination of habitat at the entrance channel location, is impacting
our treaty reserved rights to harvest finfish and shellfish.
In your email dated April 24, 2020, you, inter alia, asked us to describe the “mechanism” of
injury. The physical mechanism is this: (1) the marina entrance channel acts as a “sediment
sink.” The channel intercepts net shore-drift sediment moving along the shoreline from the
north; (2) because beach material is trapped by the entrance channel, the entrance channel
prevents the continued progradation (growth) of South Cape/Sandy Point that had occurred in the
area prior to the channel dredging for hundreds and probably thousands of years; (3) the trapping
of beach material results in increased erosion along South Cape; (4) the removal of finer material
(sand and silt) from the intertidal beach along South Cape results in a coarser beach (i.e., cobble
versus sand) that ultimately makes them less suitable habitat for some species of finfish and
shellfish; and (5) the proposed maintenance dredging will exacerbate the existing disruption of
natural coastal processes, thereby prolonging and worsening the physical impacts to Lummi
tidelands. These conclusions are supported by over two decades of research conducted by the
Lummi Nation and our coastal process expert (Coastal Geologic Services).
In summary, for the foregoing reasons, inter alia, we respectfully request that the Corps not issue
any permit for the proposed dredging. We suggest that the Corps engage the services of a
qualified surveyor in order to identify the current location of the ambulatory boundary between
the tribal tidelands and the applicant’s property. We also strongly suggest that an accurate
survey of existing eelgrass beds be identified so that the Corps can make a well-informed
decision. Finally, we respectfully request that the Corps encourage the applicant to cease its
efforts to continue to trespass on the tidelands owned by the United States and held in trust for
the exclusive benefit of the Lummi Nation. Please do not hesitate to call me (360-312-2328) or
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Kara Kuhlman of my staff (office: 360-312-2128, cell: 360-305-7901) if you need additional
information.
Sincerely,

Merle Jefferson, Executive Director
Lummi Natural Resources Department
cc:

Lawrence Solomon, Lummi Indian Business Council Chairman
Bryan Mercier, BIA Portland Area Office Director
Brendan Brokes, WDFW Regional Director
Doug Allen, Ecology Bellingham Field Office
Mark Personius, Whatcom County Planning and Development Services
Elizabeth Babcock, National Marine Fisheries Service
Melania Wright, National Marine Fisheries Service

Enclosures:
Coastal Geologic Services Report dated May 20, 2020
2010 Lummi Intertidal Baseline Inventory (via Lummi Nation website)
Lummi Natural Resources Department Memo dated May 6, 2020
Lummi Natural Resources Department Memo dated May 21, 2020
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memorandum
Date:

May 20, 2020

To:

James Stroud
Office of the Reservation Attorney
2665 Kwina Road
Bellingham, WA 98226

From: Jim Johannessen, MS, LEG, Wei Chen, PE, PhD, and Lauren Ode-Giles
Re:

Dredging proposal for Sandy Point channel entrance analysis, COE Ref. NWS 2016-188

Introduction
CGS was requested by the Lummi Nation to review the current maintenance dredging proposal for
the Sandy Point entrance channel by the Sandy Point Marina, and to provide professional opinions
regarding potential impacts of the proposed dredging plan on Lummi tidelands and surrounding
areas. This memo summarizes CGS’s basis of understanding and the main findings of our assessment
pertaining to subject.
The Sandy Point entrance channel is located at the southern extent of the Sandy Point peninsula
within the Lummi Indian Reservation in western Whatcom County, Washington (Figure 1). The
adjacent areas include the North Cape on the northside of the channel area, a low-elevation
landform extending south of North Cape known as Cape Horn, and the south portion of Sandy Point
south of the channel called South Cape. The entrance channel was initially dredged in 1958 as part of
the marina development project (Johannessen, 2002). Following this dredge event, the shape and
orientation of the entrance channel has undergone substantial transformation over the time as a
result of its dynamic marine context.
CGS has been studying morphological changes of adjacent beaches and shorelines and the evolution
of the entrance channel alignment since 1997. Our assessment presented in this memo is based on
review of past studies by CGS in the area, review of historical and most-recent aerial image of the
study area, and other relevant documents and information on the coastal processes and nearshore
ecological and habitat conditions. A recent site visit was also conducted on April 19, 2020 by CGS
engineering geologist Johannessen (LEG and MS), and the latest topographic and bathymetric survey
data presented in the Jepson & Associates design sheets were analyzed (Jepson & Associates, 2019).

Coastal Geomorphology Overview
The Sandy Point peninsula is a 2-mile long sand and gravel spit on the east coast of the Strait of
Georgia. Over the past 4,000 to 5,000 years, Sandy Point progressively prograded (extended)
southward over the Lummi River delta (Schwartz, 1983; USACE, 1984). Prior to human modification,
it was originally a barrier beach that fronted a broad expanse of delta and salt marsh. Photographs
from the 1940s and early 1950s show the nature of the formation of Sandy Point. A great number of
recurved spits advanced to the south and southeast, representing various temporary shoreline
positions (Johannessen, 2002). Examination of a portion of the aerial photo set revealed that Sandy
Point was still increasing in area with accretion on the south shore by natural coastal processes up
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Figure 1. Location maps for Sandy Point and entrance channel. Photo is looking to east-northeast, from WA Dept. of
Ecology.
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until the artificial entrance channel was dredged near the southwestern tip of the peninsula in 1958
(Johannessen, 2002).
Sandy Point was formed largely through the accretion of sand and gravel material alongshore, which
originated from bluff erosion in the Point Whitehorn – Cherry Point – Neptune Beach area (Jacobsen,
1980). The action of northwest wind waves on the beachface causes littoral sediment transport to be
southward towards Sandy Point ( Bauer, 1974; Jacobsen, 1980), which is the primary mechanism of
South Cape and Cape Horn progradation southward. The long-term effect of this process is known as
net shore-drift or littoral drift Jacobsen, 1980). The erosion at the south Cape is caused by the
interruption of this net shore-drift process by the Sandy Point entrance channel, as documented by
Schwartz (1986, 1983); the channel entrance has acted as a sediment trap to the southward-moving
coastal sediment since it was dredged in 1958 (Johannessen, 2002).
Dr. Maurice Schwartz (1983, 1986) concluded that net shore-drift (littoral transport) along western
Sandy Point coast was dominated by mostly sand with gravel transport on the low tide terrace/sand
flats, which was estimated to be more than four times greater in volume to the mostly gravel
transported on the high tide beach. Some of this large volume of littoral transport on the low tide
terrace goes into the dredged channel and some likely bypasses the channel (particularly at lower
tide levels when wave transport extends well below low tide levels) to reach the South Cape tide
flats. Any sediment that is intercepted by the dredged channel represents a sediment deficit to the
tide flats further south and southeast extending into Lummi Bay.

Evolution of Entrance Channel
In 2003, CGS processed and examined ten historical shoreline maps based on either photogrammetry
data or digital ground survey data. Data source details were provided in reports by CGS (Coastal
Geologic Services, 2013, 2011). The purpose of this study was to quantify erosion/ accretion trends
along the shoreline of Sandy Point. The 2013 CGS report discussed the history of local shoreline
evolution from 1962 to 2013. An updated comparison map, with the addition of 2016 base survey
data from Jepson & Associates dredging design sheets (2019) is presented in Figure 2. This map
shows that Cape Horn, the spit extending from North Cape, was consistently prograding (extending)
southeastward, and then southward after 1982. The progradation pushed the original entrance
channel into a narrower configuration, gradually developing a northwest-southeast axis alignment
from the original west-east direction. This new alignment was more aligned to the direction of
predominant incoming waves.
Table 1 summarizes the calculated Cape Horn (Figure 1) progradation rates from 1962 to 2016, based
on earlier work by CGS (CGS 2013) and updating this work using the 2016 survey in the current
dredging application. This summary indicates that the rate of progradation was, on average, greater
in earlier years (from 1962 to 1996) at 11.2 FT/YR (feet/year) than the progradation rate after 1996
(average change rate of 4.9 FT/YR). The trend of rate reduction observed in later years indicates that
the shoreline appears to be trending closer to a state of equilibrium, likely related to the increasing
scour and sediment transport induced by higher velocity tidal currents in a narrower entrance
channel.
Figure 2 shows the change in the position of the +8 FT mean lower low water (MLLW) line, an
elevation very close to the mean higher high water (MHW) line between 1962 and 2016. Figure 3
shows a profile through the channel using the elevation data presented in Figure 2 for the period
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from 1982 to 2016 at the location of Profile 3. These figures clearly show the reduction of the
channel width (Figures 2 and 3), as well as the shoaling of channel depth (Figure 3) over time.

Figure 2. Historical shoreline evolution at Sandy Point entrance channel showing the +8 FT MLLW elevation contour, similar
to the MHW position. From earlier work by CGS (CGS, 2013) for Lummi Nation, with data added from the current dredging
proposal (undated; interpreted to be from 2016).
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Table 1. Historical accretion lengths and short-term rates of +8 ft MLLW shoreline at Sandy Point using maps in AutoCAD.
Data are relative to the previous year with data.
Along Transect H

1962

1966

1972

1982

1996

1997

2002

2006

2013

2016

Length (FT)

Start

58

83

228

379

385

392

420

460

477

Progradation Rate (FT/YR)

Start

14.5

4.2

14.5

10.8

6.9

1.2

7.1

5.8

5.5

Figure 3. Historical evolution of Sandy Point entrance channel cross-sections, Profile 3. Updated from earlier
work by CGS for Lummi Nation.

It was reported that the original channel width was approximately 500 FT at +8 MLLW elevation, and
that the bed elevation was -12 FT MLLW (Schwartz, 1986; USACE, 1984). By 2016 the channel width
was reduced to 130 FT and average channel bed elevation was reduced to approximately -2.5 FT
MLLW.
Table 2 further summarizes the change of channel width since 1996 at two elevation levels, which
were calculated based on the data presented in Figure 3. The result indicates that the rate of
channel narrowing was around 5-7 FT/YR, which is consistent with the Cape Horn progradation rate
obtained in Table 1.
Table 2. Historical channel width and annual change rate at Sandy Point.
Channel Width
Channel Width at
Year
Change, +8’
+8’ Elevation (FT)
Elevation (FT/YR)
1996
--2002
222
Start
2006
194
-6.9
2013
152
-6.0
2016
133
-6.4

Channel Width at
+0’ Elevation (FT)
150
130
109
67
51

Channel Width
Change, +0’
Elevation (FT/YR)
Start
-3.3
-5.1
-6.1
-5.2

Mapped changes within the channel show that a significant amount of the shore-drift sediment was
trapped in the dredged entrance channel over time, causing deficit of sediment supply to the south
beach of the South Cape and the low tide terrace/sand flats south and southeast of South Cape. The
CGS 2011 South Cape beach erosion study (CGS, 2011) concluded that the south beach shoreline was
receding at average rates between 0.9 FT/YR and 1.7 FT/YR. The erosion rates were significantly
higher in the earlier year following the dredging of the entrance channel. The 2011 study concluded
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that South Cape erosion was a direct consequence of the dredging of the Sandy Point entrance
channel.
The coastal erosion at South Cape portions has been observed even though substantial volumes of fill
were placed on the south Cape uplands soon after 1962 and again in the late 1960’s (CGS, 2011).
Prior to initial channel dredging and other modifications, he entire South Cape beach and low tide
terrace area had been accreting, not eroding, for hundreds and probably thousands of years (CGS,
2011).

Nearshore Habitat
The presence and abundance of nearshore species and vegetation in the vicinity of the Sandy Point
marina entrance channel have been documented in numerous site-specific, regional, and Puget
Sound-scale biotic inventory studies (Dolphin et al., 2010b; Fairbanks Environmental Services, 2016;
CGS, 2011).
Numerous species of macroalgae (Alaria marginata, Desmarestia lingulata, Laminaria saccharina,
Porphyra perforata, Sargassum muticum, Ulva fenestrate) have been documented within the
entrance channel at depths of -1.5 to -3.5 FT MLLW, and at channel margins (Fairbanks
Environmental Services, 2016).
Native eelgrass (Zostera marina) was documented in patches to the west of the Sandy Point marina
entrance channel (Fairbanks Environmental Services, 2016; which appear to be the patches included
in the dredging application drawings) and approximately 2,000 FT north of the entrance channel
(WDNR, 2001). Orthorectified aerial imagery provided by Lummi Nation GIS appears to show
different shaped patches of eelgrass than was included on the application site plans (Figure 4). The
dark areas with submerged aquatic vegetation in Figure 4 extend to directly west of the proposed
dredging area. However, using aerial photos alone is not necessarily accurate.
Lummi Natural Resources and GIS sent a diver out to locate eelgrass and mark locations, which were
included in mapping provided by Lummi Nation (Figure 5). The eelgrass areas mapped by Lummi
Nation were area with eelgrass but were reported as not being the only eelgrass in the area. These
2020 eelgrass areas were present both northwest and west of the mouth of the channel.
The source of the eelgrass mapping is not identified on the application drawings. The date of the
eelgrass mapping was also not identified on the application drawings, but was likely approximately
2016 data, as that is the initial date on the application drawings. The straight lines shown on the
eelgrass polygons in the dredging application are typically not seen in local waters, as eelgrass
polygons are typically irregularly shaped. The one large mapped eelgrass polygon in the application
(of a total of two polygons) intersects with an erosional cobble dominated portion of the South Cape
low tide terrace (which does not appear to have changed in recent years) and therefore appears
incorrect or at least not current. Eelgrass does not grow in cobbles (Figure 4). Also, this area appears
to be at higher elevations than where eelgrass grows. All of this suggests that he eelgrass mapping
presented in the application drawings likely does not reflect current conditions on the ground.
Broad offshore reaches within Lummi Bay, along Sandy Point, and along Neptune Beach have been
mapped as established Pacific herring (Clupea pallasii) spawning areas for the genetically-distinct
Cherry Point stock (Figure 6) (Mitchell, 2006; WDFW, 2018). (Mitchell, 2006; Sandell et al., 2019) The
Cherry Point Pacific herring stock has been in decline since biomass monitoring began in 1973, and
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Figure 4. Orthorectified aerial imagery taken in late April by Lummi Nation GIS, note that the dark submerged aquatic
vegetation which is likely eelgrass appears to be in a different configuration that shown on the dredging application plans
(labeled as EELGRASS AREA within two white boxes).
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Figure 5. Eelgrass location points identified on May 14, 2020, by Lummi Natural Resources.
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Figure 7. Stock status profile for Cherry Point herring stock spawning biomass estimates (Sandell et al, 2019).

was classified as "depressed" in 2016 monitoring (Figure 7) (Sandell et al, 2019). Spawning biomass
losses were estimated at over 13,000 tons between 1973 and 2016 (Figure 6; Sandell et al, 2019).
During spawning, herring deposit eggs on subtidal and intertidal marine vegetation (primarily on
eelgrass and macroalgae, which are present within the proposed dredge area) at a range of tidal
elevations (typically around -20 to +3 FT MLLW; Stick and Lindquist, 2008). Pacific herring are
essential prey species supporting Chinook and coho salmon (O. tshawytscha, O. kisutch), as well as
many species of marine mammals and seabirds (Sandell et al, 2019). Loss or damage to critical
spawning habitat at local sites can have far-reaching impacts on the Puget Sound-wide food chain, as
herring are known to migrate great distances from their home spawning grounds (Stick and
Lindquist, 2008).
Direct evidence of Pacific sand lance (Ammodytes hexapterus) and surf smelt (Hypomesus pretiosus)
spawning on the gravel-sand beaches fronting Sandy Point and the marina entrance channel has not
been documented. Only limited surf smelt and sand lance spawning surveys have been conducted in
the area such that the data set is very limited. The sediment that comprises beaches on and around
the Sandy Point marina entrance channel has been characterized as suitable substrate for surf smelt
and Pacific sand lance spawning (Fairbanks Environmental Services, 2016).
At least seven species of bivalve were documented within the immediate vicinity (within the 0.25mile action area defined by Fairbanks Environmental Services (2016, p. 7) according to the 2010
Lummi Intertidal Baseline Survey (LIBI; Dolphin et al., 2010c). Species included in the LIBI are of
commercial, subsistence, and/or ceremonial importance to the Lummi Nation, in addition to
providing other ecosystem services. Distributions of several clam species (butter clams, cockles,
manila clams, Pacific littleneck clams, Eastern softshell clams) were present in intermediate to high
densities in the vicinity of the Sandy Point marina entrance channel relative to their density across
the remainder of the LIBI study area (Table 3).

Impact of proposed dredging plan
Sandy Point, WA, May 20, 2020, p. 10 of 14

COASTAL GEOLOGIC SERVICES, INC.

Recent bivalve sampling by Lummi Natural Resources staff (LNR, 2020) on both sides of the entrance
channel on the lower intertidal beach found dense clam use. Butter clams (Saxidomus giganteus)
were the most abundant clam found in that survey, totally 96% of all clams. Five other species of
clams were found: Pacific Littleneck (Leukoma staminea), Manila (Ruditapes philippinarum), Cockles
(Clinocardium nuttalli), horse clams (Tresus capax), macoma clams (Macoma spp.), and varnish clams
(Nuttalia obscurata). The tidelands surveyed contained an average of 12.2 (+/- 1.9 SE) clams per
square foot. The total clam density ranged from 0 to 39.5 clams per square foot (LNR 2020).
Many species of waterfowl have been documented along Neptune Beach and at the Sandy Point
marina entrance channel, including members of the grebe (Podicipedidae), alcid (Alcidae), plover
(Scolopacidae) and gull (Laridae) families. This includes the ESA-listed (threatened) marbled murrelet
(Brachyramphus marmoratus), which has been observed year-round, and the killdeer (Charadrius
vociferous) which are known to nest on the ground within the Sandy Point region (Dolphin et al.,
2010c).
Upper beach and upland habitat in the vicinity of the Sandy Point marina entrance channel contains a
mix of native halophytic (salt-tolerant) plant species, including dunegrass (Leymus mollis) and Pacific
gumweed (Grindelia integrafolia) (CGS, 2011). Dunegrass was mapped along the South Cape, both
inside the marina and on the Lummi Bay side, by WDNR (2001).
Table 3. Summary of clam species documented in the LIBI Appendix A (Dolphin et al., 2010a), upper and lower documented
tidal ranges, and relative abundance in the vicinity (0.25-mile action area) of the Sandy Point marina entrance channel.
Lower tidal range
(FT MLLW)

Upper tidal range
(FT MLLW)

Abundance near Sandy Pt marina
entrance channel (individuals per
square FT)

Horse Clam
(Tresus capax, Tresus
nuttallii)

not identified

+2.2

1.87 - 3.03

Butter clams
(Saxidomus giganteus)

-2.2

+4.1

11.77 - 21.92

Cockles
(Clinocardium nuttallii)

-1.7

+4.0

1.87 – 3.03

Purple varnish /
mahogany clams *
(Nuttalia obscurata)

-0.2

+6.2

2.76 – 6.99

Manila clams
(Venerupis philippinarum)

-1.2

+6.1

4.95 – 8.04

Pacific littleneck
(Leukoma staminea)

-2.0

+4.4

2.93 – 5.97

Eastern softshell *
(Mya arenaria)

-1.4

+6.1

4.95 – 8.04

Species

*introduced species

Summary of Findings
The west shore of the Sandy Point peninsula is directly exposed to the Strait of Georgia with a long
fetch of over 50 miles from the northwest. This is one of the predominant winter storm directions in
the Strait. High wave energy from the northwest drives active littoral sediment transport southward.
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The creation of the channel has caused a deficit of littoral sediment at the South Cape area including
the broad tideflats surrounding South Cape.
An analysis of historical shoreline change as presented above revealed dramatic morphological
responses of adjacent beaches and shorelines following the initial construction of the Sandy Point
Marina entrance channel. These beaches continued to evolve significantly over a long period of time
(40 – 50 years). In more recent years such morphological change has been evolving at a slower rate.
Diverse marine habitats have gradually recovered and become reestablished in the vicinity of the
entrance channel. As summarized in the nearshore habitat section, the Sandy Point tidelands and
nearshore aquatic area contain rich fish and shellfish habitat which is vital to the Lummi Nation
community, including eelgrass, herring spawning areas, seven species of bivalves, and other habitats
and species.
The maintenance dredging plan proposed by the Sandy Point Marina and designed by Jepson &
Associates calls for a complete realignment of the existing entrance channel, and a large quantity of
dredging and excavation (total excavation 29,400 cubic yards (CY)) to widen and deepen the
entrance channel (Figure 8). The proposed dredging contains excavating the low-lying sand-gravel
dune habitat that was created by littoral drift processes over the past 60 years.
Based on our understanding of local habitat forming processes of littoral drift and sediment accretion
and erosion, known impacts of historical dredge efforts in this area, documented nearshore habitat
characteristics, and best professional judgement, the proposed plan is likely to cause substantial,
negative disruptions to existing coastal processes and habitats.

Figure 8. Areas where dredge impacts are anticipated including additional erosion and disturbance. Base map from Jepson
& Associates dredging application.
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Our specific assessment findings are summarized below. Figure 8 further illustrates areas that are
most likely to be negatively and most-substantially affected by the proposed dredging plan.
1. Channel deepening and widening will create scour and erosion areas immediately to the
west of the dredging area, as increased velocity tidal currents at the new opened entrance
will scour across the west edge of the proposed deeper basin and result in eastward
sediment transport during flood tides. This will cause those portions of the Lummi tidelands
directly west of the dredging area to be eroded. This would immediately threaten a large,
established eelgrass bed, which will likely have negative impacts on Pacific herring and other
species that utilize eelgrass beds.
2. The proposed dredging plan would remove an existing gravel bar at the west end of the
entrance channel. The gravel bar is believed to be preventing seabed scour in the eelgrass
area, especially under high tidal current conditions. Localized scour and erosion following
dredging is therefore anticipated to cause loss of some of the existing eelgrass beds west of
the proposed dredging area.
3. As the existing bed depth is only -4 FT MLLW west (outside) the entrance channel (the west
limit of the proposed dredging limit), the proposed dredging depth of -10 FT MLLW is of no
navigational benefit in terms of depth, unless it causes erosion of Lummi tidelands to the
west.
4. The proposed channel deepening (to elevation -10 FT) and widening would create a large
reservoir that traps a greater volume of southward-travelling sediment (littoral transport). Infilling of dredged areas would occur more-rapidly than it had been occurring previously.
5. Channel deepening and widening is expected to cause more trapping of littoral sand and
gravel sediment, which would otherwise nourish the South Cape gravel beach and the
adjacent low tide terrace/sand flats. This area includes Lummi Nation shellfish harvest areas
of multiple bivalve species which would be adversely impacted by reduced sediment supply,
as erosion by waves will continue.
6. Dredging the Sandy Point channel entrance has previously resulted in reduction of sediment
supply to South Cape shellfish habitat (CGS, 2013) which very likely caused degradation of
these habitats. Under the present erosional regime, fine sediment (sand and silt) is removed
from the intertidal beach (down to elevations including -4.5 ft MLLW). This resulted in a
coarse lag deposit that is rich in cobble (Johannessen and Dillon, 1998) and was much less
favorable for shellfish. This impact was documented at many other Puget Sound area shores
(Thom et al., 1994). With the proposed dredging plan, South Cape beach habitat degradation
would progressively worsen as scouring and erosion would further winnow fine sediments
out of the low-tide terrace. This would contribute to progressive coarsening of beach
sediment to cobbles, which has been shown to reduce the quality and quantity of clam
habitat (Thom et al., 1994).
7. Coastal erosion rates were significantly higher along the South Cape beach following earlier
entrance channel dredging (CGS, 2013). The 2011 and 2013 CGS studies (CGS, 2011; CGS,
2013) concluded that South Cape beach erosion was a direct consequence of the dredging of
the Sandy Point entrance channel, which also suggests additional dredging would negatively
impact the beach at South Cape by further reducing the volume of natural sediment
transport to this area.
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Memo
To:

Merle Jefferson

From:

Megan Hintz

CC:

Ben Starkhouse

Date:

5/6/2020

Re:

Sandy Point Clam Survey

th

On April 28 , 2020 Lummi Natural Resources (LNR) conducted a survey to determine the abundance
of clams located on Lummi Tidelands near the Sandy Point marine channel. The results of the Lummi
Intertidal Baseline Survey (2010) indicated tidelands around Sandy Point contained intertidal clams.
The goal of this survey was to sample the tidelands for the presence or absence of intertidal clams.
Survey methods: Tidelands located to the north and south of the channel entrance to the Sandy Point
2
Marina were surveyed by excavating 2.25 ft quadrats along parallel transects approximately 30-40 feet
apart. Each sample quadrat was excavated to approximately 1 foot depth and the substrate was sorted
for all clams. Total counts of all clams found in each sample quadrat were recorded. The total clam
densities were mapped over the sample quadrat location to see the distribution of clam densities
across the sampled tidelands. The survey was conducted around the low tide of -0.8 ft at 3:45 pm,
therefore tidelands were only surveyed to a tidal height of approximately 0 to -0.5 ft given the exposed
tidelands. A total of 18 quadrats were samples on the portion of the tidelands located south of the
entrance to the marina, and 16 quadrats were sampled on the portion of tidelands located north of the
marina entrance.
Survey Results: Clams were present on the tidelands surveyed located to the north and south of the
Sandy Point Marina entrance. Butter clams (Saxidomus giganteus) were the most abundant clam
found on the Sandy Point tidelands surveyed totally 96% of all clams. While butter clams dominated the
habitat, five other species of clams were found: Pacific Littleneck (Leukoma staminea), Manila
(Ruditapes philippinarum), Cockles (Clinocardium nuttalli), horse clams (Tresus capax), macoma clams
(Macoma spp.), and varnish clams (Nuttalia obscurata).
The tidelands surveyed contained an average of 12.2 (+/- 1.9 SE) clams per square foot. The total clam
density ranged from 0 to 39.5 clams per square foot (Fig 1). On average, the tidelands south of the
marina entrance had slightly lower clam density of 10.4 (+/- 2.1 SE), while the tidelands north of the
marine entrance had an average clam density of 14.2 (+/- 3.4 SE) but with higher variability. Only three
quadrats sampled had zero clams, all of these quadrats were on the tidelands north of the marina
entrance, and are likely a function of the tidal elevation and habitat. The maximum clam density (39.5
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clams/ft ) was also on the tidelands located to the north of the marina entrance, but at a lower tidal
elevation.

Figure 1. Map of total clam densities (number of clams per square foot) on Lummi tidelands located
near the entrance to the Sandy Point Marina.

It is worth noting the range of intertidal elevations many clams can inhabit extended deeper than the
tidelands surveyed, and the clam abundance and species diversity may vary significantly at other tidal
elevations than what is reported in this survey. For example, butter clams were found at tidal elevations
from a -2 to +4 ft during the Lummi Intertidal Baseline Survey. The clam densities and species
composition found should not be extrapolated beyond the surveyed area.
The results of this survey confirm the presence of important clam species for the Lummi People of the
Sandy Point tidelands near the entrance of the Sandy Point Marina.
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MEMO
TO: Merle Jefferson Sr. , Leroy Deardorff Sr.
From: Devin Flawd
CC: Kara Kuhlman, James Stroud
RE: Sandy Point Beach Seine Results
Date: 5/21/2020
Lummi Natural Resources staff conducted beach seine surveys on 5/13/2020 at 3 locations around the
Sandy Point channel in Ferndale, WA (Figure 1). High tide was 6.6 ft at 9:01 a.m. when the survey was
conducted, and water conditions were mostly clear in the 120 cm depth range at each set location.
Surveys were conducted using a standard 9 m seine net with floats on the top line and a lead line on the
bottom. A total of 46 fishes were captured in the immediate vicinity of the proposed dredge during the
3 sets representing 7 different species, including ESA-listed wild Chinook salmon (Table 1). Individual
length data was recorded for several important species at 2 sites, and DNA samples were collected on
wild Chinook for genetic analysis (Table 2). The Chinook were not checked for the presence of a codedwire tag, but growth differences between documented hatchery Chinook (upon release) and wild
Chinook, along with no adipose fin clip, underline the manner of stock identification (Figure 2). Juvenile
surf smelt were also documented at 2 sites outside of the channel along with chum salmon smolts,
stickleback, staghorn sculpin, and shiner perch. The nearby eel grass and kelp beds could be providing
key refuge for rearing for these observed species during the early life history stage of development.
Table 1. Total catch counts by species for Sandy Point seine surveys

Set Time

Site Name

Total Count by Species
Depth Chinook Chinook
Surf Stickle- Staghorn
Chum
(cm)
(Wild) (Hatchery)
Smelt
back
Sculpin

1

8:45

Sandy Point
(Inside Channel)

120

0

2

9:00

Sandy Point
(North Cape)

120

1

3

9:15

Sandy Point
(South Cape)

120

2

5
6

Shiner
Perch

9

7

1

1

1

2

2

9

Table 2. Individual catch information for Sandy Point seine surveys

Set

Species

FL
(mm)

2
2
2
2
2
2
2
2
2
2
2
2
2
2
2
3
3
3
3

Chinook (Hatchery)
Chinook (Hatchery)
Chinook (Hatchery)
Chinook (Hatchery)
Chinook (Hatchery)
Chinook (Hatchery)
Chinook (Wild)
Chum
Chum
Chum
Chum
Chum
Chum
Chum
Surf Smelt
Chinook (Wild)
Chinook (Wild)
Chum
Surf Smelt

100
88
91
78
93
86
48
57
43
39
50
42
55
51
60
47
48
46
47

DNA
Sample
#

AC

CWT

X
X
X
X
X
X
-

NW
NW
NW
NW
NW
NW
NW

295

-

NW
NW

296
297

Figure 1. Beach seine set locations at Sandy Point in Ferndale, WA

Figure 2. Select species size distribution plots for Sandy Point seine surveys
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